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EXAMINATION 


0 F THE: 


scheme of Church- Poxer, 


2 A5 laid down i in the 


' Copex Jozrs EccLESIASTICT: 
ANGLICAN1, &c. 


A H EN our bleſſod Saviour was s queſtion- 
ed by Pilate, concerning a Kingdom he 
vas charged to haveaſpired after, in Op- 
poſition tothe Government under which 
he lived, he confeſſed that he came into 
Al the World in order to {et up a Kingdom 

in it: But he, at the ſame Time, fatiſ- 
fa the Roman Governor, that his Kingdom could give 
no reaſonable Ground of Jealouſy to Ceſar : For it 
would not interfere with any of Cæſar's Rights, It was 
not a Kingdom of this World: It was the Empire of 
Truth and Righteouſneſs in the Hearts of his faithful 
Subjects; whoſe Obedience he intended to reward in his 
Kingdom in the future inviſible State. Plate appears 
to have been ſatisfy d with our Lord's Account of the 
Matter ; andaccordingly acquitted him of the Charge of 
Sedition. | 
But if we were to judge of the Sentiments of ſome ' 
who affect to be called the principal Subjects of this King- 


dom, from their Conduct, we ſhould be tempted to hu 
Y ; 
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_ 2 
pect, either that they imagine that our Lord did not fully 
underſtand the Nature and Intent of his own Kingdom, 
or that he did not give the Roman Governor a fair Ac- 
 countof it. For it is notorious, that a certain Set of 
Men, moſt impudently aſſuming to themſelves the ſole 
Interpretation of the Laws of this Kingdom, and pre- 
- tending to an extraordinary Zeal for the Honour of its 


. "= ounder, did ſet up, and for many Ages maintain, a King- 


dom of their own, over the greateſt Part of the Chriſtian 
World: The moſt impious and oppreſſive Tyranny that 
ever exerciſed the Patience of God or Man: An Empire 
founded in Craft, and ſupported by Blood, Rapine, Breach 
of Faith, and every other Engine of Fraud and Oppreſ- 
ſion. ä 8 

It doth not ſuit my preſent Purpoſe to enter into an 
Hiſtorical Account of the Steps by which this Empire a- 
roſe: Tho my Deſign naturally leadeth me to mention 
ſome of the Principles and Claims on which it was foun- 
ded. And theſe were, That Jeſus Chriſt invgſted the 
Minifters of his Word, with certain peculiar Powers for 
preſerving Order and Decency in Worſhip 3 nd for up- 
preſſing all Enormities in Life, and Errors in Matters of 
Faith: That the Magiſtrate ought not to interfere with 
the Clergy in the Exerciſe of theſe Powers ; but ought, on 
all Occaſions, to be aſſiſting to them, whenever his Aid is 
required: That the Clergy ought to be permitted to make 
ſuch Conſtitutions from Time to Time, as fhall appear to 
them conducive to the Ends of their divine Commiſſion. 
Aud that the Power of interpreting thoſe Conſtitutions, 
and of carrying them into Execution, ought to be veſted in 
the Clergy alone; or in thoſe only to whom they ſhall dele- 
gate them. e 1 8 

Upon thoſe Principles and Claims, among others, was 
the Roman Hierarchy built. And if I am not miſtaken, 
the ſame Principles and Claims, admitted in their utmoſt 
Latitude, and in all their Conſequences, will at all Times 
be ſufficient, under a crafty management, to eſtabliſh, 
not an Empire within an Empire, (a Monfter in Go- 
vernment which never did or can exift,) but a ſacerdotal 
Empire, which will infallibly draw all Power to itſelf, 
and render the Civil Magiſtrate its Miniſter and Depen- 
dent. For this Reaſon I do not think it unbecoming a- 
ny Man to bear his Teftimony againſt theſe Principles 
and Claims, whenever they make their n, 5 
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the World; eſpecially when Authors of high Diſtincti- 


on make themſelves anſwerable for them. 

This muſt be my Excuſe, if I ſhall be thought to 
need any, for ſpending a few of my leiſure Hours, in exa- 
mining ſome of the leading Principles of the Biſhop of 


London's Copkx JURIs ECCLESIASTICT AN GLI C A- 8 the Bi- 
NI, &c. This Book hath been lately recommended to gp of 
the peruſal of the Clergy, in a very publick and ſolemn Tirchßela 


an 
E 


Manner; as the beſt Book that hath been written on th ys Chana 
Subject it treats, fince the Reformation: As a Work emi- to his Cler- 
nently ſerviceable to the Church of England; A Work ey: As. 
"which muſt ever be conſider d as a 3 . 
competent Fudges. And if common Report may be de- Dr. Grey's 
pended on, the Gentleman, who hath been at the Pains of Syſtem. 


retailing out the Codex, by way of Queſtion and Anſwer, 
for the Uſe of the young Students in our Univerſities, 


hath received peculiar Marks of Favour and Approbati- 


on from thoſe learned Bodies. If this be ſo, I doubt I 
have undertaken a Work for which I am not to expect 
the like Honours. However, if it ſhall appear that his 


Lordſhip's Principles are falſe in Theory; inconſiſtent 


with our excellent Conſtitution ; and dangerous to it; I 


flatter my ſelf I ſhall not be thought guilty of great Pre- 


ſumption, though any of the Fathers of our Church, or 
even the two Univerſities ſhould be thought to have a- 


dopted his Lordſhip's Miſtakes. Rs 
When the Clergy found themſelves in Circumſtances 


to ſet up for an Independency on the State, they coined a a 
Diſtinction unheard of in the earlieſt Ages of Chriſtiani- 


ty, between the ſpiritual and temporal Juriſdictions, as 
exerciſed by different Perſons, and flowing from different 
Principles. One exerciſed by the Clergy alone, by vir- 
tue of the divine, the other by the Laity, by virtue of 
human Laws. This Diſtinction of the two Juriſdicti- 


ons, in Point of Original, they ſaw to be of abſolute 
Neceſſity for ſupporting their Claim of Independency : 


For a Juriſdiction, grounded wholly on human Laws, 
and yet independent on human Power, was an Abſurdity 
which the Ignorance and Credulity of the People, great 
as it was, could not digeſt. But on the other Hand, if 
it be admitted that the Clergy have a divine Right to 


any Juriſdiction at all; they muſt, while they keep a 
within the Compaſs of their divine Commiſſion, be in- 
dependent of all human Authority: This I think is ſelf © 


evi 


| [6] | 
evident: On which Account I find it extremely difficult 
to reconcile the Powers his Lordſhip aſcribes to the Bi- 
thops of our Church, as grounded on the Word of God, 
with the Regal Supremacy ; which was the leading 


Biſhop of L. Principle of the Reformation, and hath been lately ſtil'd 
_— 4 the Groundwork OF IT. 


274. De Power, faith his Lord, which is veſted in 
. „ 0 the Biſhops for the due Adminiſtration of Government 
T and Diſcipline in the Church of England, APPEARS 
by the Form of Conſecration, to have a twofold Origi- 

nal, from the Word of God, and from the Laws of 
P. 19, << the T ond, The Office of Conformation WARRANTS 
| every Biſhop to claim Authority by the Word of God, 
for the correcting and puniſhing of ſuch as be unqui- 
et, diſobedient and criminous, (i. e.) for the Exerciſe 
of ALL MANNER of ſpiritual Diſcipline in his Dio- 
„ ceſs.” I cannot conceive how it appears from the 
Form of Conſecration, that any Powers are veſted in our 
Biſhops, by the Mord of God; or how that Form war- 
rants our Biſhops to claim Authority by the Word of God. 
Becauſe, whether any Claim be warranted by. the Word 

of God, or no, muſt be determined by the Word of God, 
and by nothing elſe. I have looked over my Bible with 
ſome Attention, and do not find any of the Powers his 
Lordſhip ſpeaks of, veſted in the Epiſcopal Order, exclu- 
Fath. Paul's five of the Church, or Body of Belizvers. I have like- 
Coun. of wiſe conſulted ls learned Men, who have made theſe + 


cc 
CC 


(e 
(c 
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Tem l. 4. Matters their Study; and they tell me, that none of the 


ITE A wo Biſhops of the firſt three hundred Years after Chriſt, 


beneficiary Claimed any ſeparate excluſive Powers for the Exerciſe of 
Matters. 


Far gin Church Diſcipline, but left theſe Matters to the provin- 
on. p. 19, Cial and dioceſan Conſiſtories; which, in the purer Ages 


os of the Church, were compoſed. of Biſhops, Clergy and 
octrinc, 


Diſcipline Laity, The Advocates for the Independency of the 


and Conſti- Clergy, have, in ſupport of that Claim, generally appeal- 


pation of the ed to Paſſages of. Scripture relating to the apoſtolical Au- 
1 , thority, and have grounded the jus divinum on them. But 
1712.5. 113, J confeſs, I never before met with an Attempt to ground 
130, 131. a divine Commiſſion on the Office of ne, or 
on Acts of Parliament. 
I muſt, however, do his Lordſhip the Juſtice to fay, 
that in other Places he ſpeaks of the Form of Conſecrati- 
r As a Recognition of a Right in our Biſhops to exer- 
_ © ciſe Diſcipline on the foot of divine, as well as hu- 


man 


[7] 


© man Authority ; — as an Achnnoledement of a . 


“ Power annex'd to the Office by divine Right; 


a. 


« Recognition of the ſpiritual Power of the Church, by ©. 969. 


<< the Laws of the Land. And that he declares, 


« He conſiders the Diſtinction between the divine and P. 17. 


human Authority of our Biſhops, only in a legal Senſe.“ 
But how can it, with any Propriety be ſaid, that the 
Powers veſted in our Biſhops APPEAR to have a two- 
fold Original, if no more is meant, than that they are 
ſo recogniz d by Law; or that the Diſtinction is true in 
a legal Senſe? His Lordſhip is ſenſible that a divine Com- 
miſſion, derived ſolely from human Authority, is an 
Abſurdity which will not paſs upon the World: And is 
not a divine Right in a legal Senſe, a divine Right 
warranted by parliamentary Recognition alone, the 
fame Abſurdity expreſſed in different Terms? For 
if the Powers, with which his Lordſhip arms our 
Biſhdps, are not to be met with in Scripture, (and 
he hath not attempted to ſhew they are) it will fol- 
low, that theſe Powers are merely human, whether they 
are to be found in our Laws, by way of original Grant, 
or by way of Recognition. The Diſtinction between a 


Grant and a Recognition in this Caſe is merely verbal ;. 


unleſs the Right which is ſuppoſed to be Recognized can 


be proved to have taken Place antecedent to that Recog- 


nition; which, I ſay, his Lordſhip hath not at- 
_ tempted to ſhew. And yet, he afterwards ſays, 

% that Having CLEARD the Diving RIOHx of the 
Church, to the Exerciſe of ſpiritual Diſcipline, and 
“ ſo taken off the Reproach of the Church's being a 
mere Creature of the State, he will proceed to conſi- 
«© der the Adminiſtration of eccleſiaſtical Matters, 
Sc. How hath his Lordſhip clear'd the divine Right 
of the Church? By Arguments drawn from Scripture ? 
No. And doth his Lordſhip conceive, that a divine 
Right, in a Matter of poſitive Inſtitution, is to be 
cleared, (i. e. clearly proved,) any other way? Again, 
His Lordſhip acknowledgeth himſelf to be one of thoſe, 
ce who aſſert a Right of Juriſdiction in the Church on 
« a ſpiritual Foot.“ Is this Right aſſerted by his Lordſhip 
in a ſcriptural, or in a legal Senſe? For © in that 
„ Senſe only he conſiders the Diſtinction between the 
« divine and human Authority of our Biſhops.” And is 
the legal Senſe, or Conſtructim of Law, the Spiritual 

| N 


foot, 


P. 18. 


P 4 20. 


P. 15. 8 


reer oo Mot footy. ae = tat 


E. 18. 


P. 259 
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foot, on which this Right of Juriſdiction, is aſſerted? 


His Lordſhip, I fay, ſaw it was neceflary to ſet out on 


the Foot of a divine Right, a Power of Correction and 


' Diſcipline grounded, or ſuppoſed to be grounded, on the 
Word of God. And perhaps, his Zeal for that Princi- 
ple might lead him to expreſs himſelf in ſtronger Terms, 
. than upon ſecond Thoughts he will allow himſelf to uſe. 


For if, in the Paſſages I have cited, ng more is intend- 
ed than © That the ſuppoſing a Juriſdiction in the 


& Church, by divine Right, is not inconſiſtent with 


ec the Principles of the Reformation; or that our Con- 


e ſtitution acknowledges a Power of Correction and 


&« Diſcipline to be veſted in the Biſhops, by the Word 
c of God.” I fay, if this be all is intended, it muſt be 
acknowledged his Lordſhip is very unhappy in the Choice 


of his Expreſſions. I fear many of his Readers have been 
tempted to carry their Notions of the divine Right much 


higher, and have pleaſed themſelves with an Imagina- 
tion, that they have his Lordſhip's Authority on their 
—_— 3 | 


aut ſince his Lordſhip is pleaſed to ſay, that he con- | 
fiders the Queſtion only in a legal Senſe, J muſt attend 


him in his own way: And, if Tam not miſtaken, it 
will appear, that the powers he aſcribes to our Biſhops, 
as recogniz'd by Law, are inconſiſtent with our Conſti- 
tution, and have no Manner of Foundation, even in 


the Form of Conſecration ; the only Authority to which 


he appeals on this Head. His Lordſhip fays, that 


& every Biſhop is warranted, by the Form of Conſecra- 
tion, to claim Authority by the Word of God, to 


& exerciſe ALL MANNER of ſpiritual Diſcipline within 
£ his Dioceſs.“ Again, No Adminiſtration, that is 


6 properly ſpiritual, can come into any Hands whatever, 
© otherwiſe than by the voluntary Choice and expreſs 
„ Act of the Biſhop himſelf.” Hath every Biſhop a Right 

to exercife ſpiritual Diſcipline within (i. e throughgat) 


his Dioceſs? How will his Lordſhip, on this Principle, 
account for the many Exemptions from all Manner of 
epiſcopal Juriſdiction which are ſtill allowed among us; 
or for the Jurifdiction of Archdeacons, Deans, &c. in 


their Peculiars? As to the latter, his Lordſhip ſays, 


that To the great Blemiſh of our reformed Church, 


they exerciſe epiſcopal Juriſdiction of all Kinds, In- 
VVV ende 
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& dependent from the Biſhops.” Can no Adminiftration, 
that is properly ſpiritual, come into any Hands whatever, 
otherwiſe than by the voluntary Choice and expreſs Act 
of the Biſhop? His Lordſhip hath anſwered that Queſti- 
on againſt himſelf, in the Gaſe of the Peculiars. But 
farther, doth the Court of Delegates derive its Authority 
from the Choice or Concurrence of the Biſhop? No. 
And are Matters cognizable there, properly of a ſpiritu- 
al Nature? Yes. In his Lordſhip's Judgment they 
are more properly ſo than any others. For * Matters p. 2r, 
carried from the ſpiritual Judges' into that Court (the 
Court of Delegates) are not only of an Eccleſiaſtical 
* Nature——but are more MERELY and undeniably ſo 
than any others; being purged from all temporal Mat- 
ster before they arrive there. 1 | | 

I confeſs it paſſeth my Skill to reconcile theſe Things: 
The Paſſages I have cited appear to me as ſo many Self- 


_ contradictions. I hope his Lordſhip will be ſo good, as 


to help me and the reſt of his Readers through this, and 
many other Difficulties of the like Kind, we are likely 
to meet with as wego forward. But this by the Way. 

His Lordſhip conceives it a Reproach thrown on our 
Church by its Enemies, to ſuppoſe it a mere Creature of p. 18. 
the State; and ſeems to think that what he hath offer'd 
with Regard to the Right of our Biſhops to exerciſe ſpiri- 
tual Diſcipline, on the Foot of the divine Law, hath et- 
tectually taken off that Reproach. So that in his Lord- 
{hip's Senſe of Things, the Reproach lies in ſuppoſing 


the Juriſdiction exerciſed by our Biſhops in ſpiritual Mat- 


ters, to be a mere Creature of the State; otherwiſe no- 
thing he hath ſaid touching that Furiſdiftion can any 
ways affect the Caſe. And yet, if his Lordſhip will 
permit his Readers to draw a plain Conſequence from 
his own Premiſes, I fear the Reproach, if it be one, will 
continue where it did, before his Lordſhip undertook to 
2 8 it. His Lordſhip acknowledges, That the P. 27, 18. 
& Exerciſe and Adminiſtration of Juſtice and Diſcipline 
« in ſuch Courts, and in ſuch Ways and Methods, as are 


by Law and Cuſtom eſtabliſned in this Realm, is de- 


$ rived from the Crown. In another Place he calls the _. 
Ecclefiaſtical Judges The King's Miniſters in foro eu- C. 966. 


c ferior. for ſuch Cauſes and Matters as are commit- 


1% to their Cognizance by the Laws of the Realm. 


This 


ö 
| 
| 
| 
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4 P. 17. 


in the earlier Ages bo 


| „„ 3 
This delegated Power his Lordſhip calls the legal Power 
of our Biſhops; their Juriſdiction in foro exteriori; and 
the external Exerciſe of Diſcipline, in Contradiſtinction to 
that other Authority he ſuppoſeth to belong to them by 
the Word of God. But if this legal, external Juriſdic- 


tion, derived as his Lordſhip admits, from the Crown, 


be all the Juriſdiction in Spirituals which our Biſhops do 
or can rightfully exerciſe, it will follow that all the Power 
of our Biſhops for Correction and Diſcipline, is the Crea- 
ture of the State. The Diſtinction his Lordſhip aims 
at between the legal; delegated, externa} Power of our 
Biſhops, and their other divine Authority in Matters of 
Correction and Diſcipline, is vain; unleſs' it can be 
ſhewn that their ſuppoſed divine Authority can, or ought 
to beexerciſed, in ſuch Manner as to diſtinguiſh it from 
their legal Authority; that is, in any other Way, or by 
any other Methods, than thoſe which have been eſtabliſn- 
ed by Law or Cuſtom. For Authority, which neither 
can or ought to be exerciſed, is but the Name without 
the Thing. Perhaps his Lordſhip may ſay, that Law 
and Cuſtom in this Caſe co-operate with the divine Law, 
ſo as to regulate and aſſiſt the Biſhop in the Exerciſe of 
thoſe Powers ; which he derives, not from Law or Cu- 


ſtom, but from the Word of God. But with great Sub- 


miſſion, his Lordſhip ought not to ſay ſo, till he hath. 
proved that any of the Powers of Corre&ion and Diſci- 
pline which are exerciſed by our Biſhops (or rather in the 
Eccleſiaſtical Courts) are derived to them from the 
Word of God: Which, as I before obſerved, he hath 
not attempted to do. 5% #4 
I take the Caſe, with Regard to Eccleſiaſtical Juriſ- 
diction, to have been thus: When Chriſtianity became 
the publick Religioii-of 1 Empire, the Laiety, who 
A Park in the Provincial and 
Divcelan Conſiſtory, findifig themſelves at Eaſe from 
Perſecution, began to apply with more Attention to their 


ſecular Affairs, and left Ehiir Matters to the Biſhop 


and his Clergy; being for th&moſt Part, ſettled at their 


reſpective Cures, at too great a Diſtance from the Mo- 
ther Church to admit of a conſtant Attendance at the 


Dioceſan Conſiſtory; or perhaps from a high Opinion 


of the Wiſdom and Integrity of their Preſident, were 


contented to leave the principal Weight of Church Go- 


vernment in his Hands; eſpecially when they looked on 


It 


111 

it as a barren Point of Preheminence, attended with no 
Profit or Diſtinction to compenſate the Burden it brought 
with it. I believe it will appear upon Enquiry, that 
Epiſcopal Juriſdiction had originally no better a Founda- 
tion than what I have mentioned. But the firſt Chriſ- 
tian Emperors, finding the Biſhops in Poſſeſſion of a 
nominal Authority, inveſted them with a real Juriſdic- 
tion: Which by the Conceſſions of ſucceeding Princes, 
increaſed till the Biſhops came to have Cognizance, not 
only of ſuch Matters as now make the proper Buſineſs of 
the Eccleſiaſtical Courts; but of many others, which 
the Wiſdom of later Times hath reſtored to the Civil 
Judicature. 5 | oy i | 
As to the Church of England, if I may be permitted Stat. of Pro- 
to ſpeak of it in the Language of our Laws, It was __ => pol 
* FOUNDED IN THE ESTATE OF PRELACY by his amble to the 
£« Majeſty's Progenitors, Kings of England, and the Ad for de- 
„ Earls, Barrons, and other Nobles of the Realm.” Bibers 8 
Accordingly Epiſcopal Juriſdiction in England, extend Salisbury 
ed originally to ſuch Perſons, Places and Things, as our and -= eee 
Kings and their great Councils from Time to Time ſub-Ausg. Ref. 
jected to it; and to no other. The many Caſes menti- Vol I. a- 
oned by our Lawyers and Hiſtorians, where the Legiſ- —_— 

lature exempted Places and Perſons from Epiſcopal Jurif- f Records f. 
diction, or granted that Juriſdiction to Eccleſiaſticks 114. 
under the Degree of Biſhops, ſufficiently intimate to us, - 
that Epiſcopal Juriſdiction, was eſteemed a Branch of 
Power, which the Lene might confer, abridge, 
or wholly take away at Pleaſure. Inſtances of this kind 
were frequent in the Time of our Saxon Anceſtors: And 


indeed the Authority the i Biſhops before the 


TREE ollcge or Society of which 
he was the Head. he Conqueſt (if not conſide- 
rably later Matters have fince come under Ec- 
cleſiaſtical CognizanceF'Mere heard and determined in 
Common with other s in the County Court, called 
- the Sheriff*s Tourn e the Biſhop and Earl, or in 
his Abſence the Sheriff, ſat together. The Hundred 
Court likewiſe had this mixt Juriſdiction, and was held 
before the Lord of the Hundred and Eccleſiaſtical Judge, 
Fi, | And 


. FDF 
And the Proceedings. in thoſe Courts, as well with re- 
gard to Matters, ſuppoſed now to be of ſpiritual Cogni- 
zance, as to thoſe called civil, were not according to 
the Courſe afterwards introduced with the Practice of 
the Canon Law, but in the Engliſpb Method of Juries. 
And, by the Way, if our Anceſtors had been as tena- 


cious of their Birth-right (I mean the Tryal by Juries) 


in Caſes where the Clergy were concerned in Intereſt or 
Affection, as they have been where the Crown is Party 
to the Suit, it would not have been poſſible for the Ec- 
cleſiaſticks to have trampled on the Necks of Princes and 
People, in the Manner they did for ſome Ages after the 


_ Conqueſt. ; | 


P. 23. 


P. 30, ar, 


together, part of the Nea 
for this Reaſon, prol * E 
admit it to have been M 
to Ecclſiaſtical Cogniu 
in thoſe Courts; and, eſp 


, temporal Matters was wn_ 
cc the County Court, wh 


admitted, methinks there Je no great 
in acknowledging, that th Correction of Manners, and 


While our Civil Courts had this mixt Juriſdiction, 


the Epiſcopal Authority muſt have been confined to very 
narrow Bounds; and I believe did not exceed the Li- 


mits before mentioned. His Lordſhip indeed ſays, That 


_ © though the Biſhop ſat in the ſame Court with the 


$6 Sheriff to hear and determine ſuch Cauſes as belonged 


© to Ecoleſaſtical Cognizance; yet the Correction of 
6“ Manners and Puniſhment of Vice was not tranſacted 


<« there, but in Viſitations, Synods, and rural Chap- 


© ters; and, as Occaſion required, by ſpecial Commiſ- 
“ ſions from the Biſhop.” His Lordſhip hath elſewhere 


advanced a Doctrine, which will deſerve fome Animad- 
verſion; namely, that the Correction of Manners and 
Puniſhment of Vice is the proper Work of the Clergy, and 
moſt likely to proſper in their . It would in ſome 

eaſure weaken that Principle, if it ſhould be admitted 
that the Correction of Manners was, for many Ages 
e Civil Courts: And 
chip is unwilling to 
KEE .Cauſcs, as belong'd 
„ aud determined 
ercſhip admits, 
e ſiaſtical and 
=: AME, namely, 
hd aft Sheriff, or 


in another Place, "Il 
er the Adminiſtra- 
Eater e by 

bad x em- 
«© poral by the Laws of the e If this, 35225 be 


Puniſhment 
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Puniſhment of Vice, was likewiſe tranſacted in thoſe 
Courts: ſince, however the Clergy may be eſteemed 
peculiarly qualified for that Work, yet it muſt come un- 
der the Notion either of an eccleſiaſtical or temporal 
Concern ; and the Court for both was one and the ſame. 
But whether his Lordſhip will, or will not admit it, 
the Caſe was certainly ſo; ſince Fornication and Adul- 
tery, with all Acts of Lewdneſs tending to thoſe Crimes, 

Inceſt and other Offences of the like Nature, which af- 
terwards came to be called Spiritual Crimes, were, by 
the Saxon Laws, puniſhed by heavy Fines, or in many 

| Caſes by corporal Puniſhments; even to the Loſs of the 
Member ſuppoſed to have been principally inſtrumental 
in the Offence: Puniſhments which Eccleſiaſticks could 
never inflict. And conſequently thoſe Laws muſt have 
been carried into Execution in the Civil Courts, or not 
at all. ET Ls TED | 
His Lordſhip admits, that the Biſhop and Sheriff ſat 
Jointly for the Adminiſtration of Juſtice. But if I do not 
miſtake his Meaning, he intimates that they acted ſæpa- 
rately, and conducted themſelves by different Laws 
the firſt in Matters eccleſiaſtical, by the Laws of the 
Church; the ſecond in Matters temporal, by the Laws 
of the State. But this I think is a great Miſtake z for if 

the Biſhop and Sheriff ated ſeparately, and by different 


| Rules, what Occaſion was there of their ſitting together? 


Or how can it, with any Propriety, be ſaid, that they 
ſat Ci. e. preſided) jointly ? If their Juriſdictions were 
ſeparate, 'and the Law they went by different, their 
meeting in the fame Place could have no other Effect 
than to breed Confuſion. Beſides, to omit other Autho- 
rities, the Charter of Milliam the Conqueror, from whence 
his Lordſhip, and moſt Writers, date the Separation of 
the Civil and Eccleſiaſtical Courts, plainly ſhews that all 
Cauſes, cognizable in the Tourn or Hundred Court were, 
before that Separation, decided by the ſame Rule, the 
+ Common Law, in Contradiſtinction to the Canon. It 


zable by ſecular Judges, but in ſuch Places as the Biſhop us. 
hall appoint; where the Proceeding ſhall 'be, nat ac- 


Law. From hence I ſay, it appears to me, that Mat- dret. 
ters, wherein this Charter is ſuppoſed te have given the 
Biſhop a ſeparate Juriſdiction, were before that Separa- 
e 1 85 b tion, 


directs that Eccleſiaſtical Cauſes ſhall no langer be cogni- Non ampli- 


. - n Non ſecun- 
cording to the Common, but according to the Epiſcopal 2 


8 * 


— 
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tion, cognizable in common with other Cauſes, in tlie 
Civil Courts, according to the Courſe of the Common 
Law. I believe the Miſtake hath ariſen from ſome 
modern Tranſlations of the Laws of Edgar and Canute, 


| Lamb. LL, which treat of the County Court. Epiſcopus & Senator 


Edgar. c. 5. interſunto, quorum alter, jura diuina, alter jura humana, 


—_ e populum edoceto.=--Adfint Loci Epiſcopus & Aldermannus, 


| Gloſſ.v. doceatque alter jus divinum, alter ſeculare. But with 


Gemotum. great Submiſſion to the Authors who follow this Tran- 
— I think the old one, which is follow'd by Mr. 
Notæ in Selden, comes much nearer to the Original, and better 
Ys ſuits the Notion. of a Court, allowed on all Hands, to 
. +” have a Juriſdiction in Cauſes eccleſiaſtical as well as civil. 
The original Saxon, with Brompton's Tranſlation, runs 
„ | EIN e | 
. -AND THAER BEO BIsc op AND SE 
. Interſit Præſul Commitatus & 
ALDERMAN AND THAER * AEGTHER TAE CON 
 Aldermanus & © utrique doceant 
GE GopkEs RIGHT GE WeroROLDEs -RIaT. 


| Dei Rectum & YSeculi. 
Dr. Wilkins A late Tranſlator of theſe Laws agrees in Subſtance 
in his Leges qyith Brompton; tho”, I confeſs, I do not perfectly un- 


An I . S - - - a * 8 © 
LL. Tagari. derſtand them in his Tranſlation, Interſit Epiſcopus * 


c. 5 Senator & Pos r EA doceant tam divinum jus, quam hu- 
LL. Canuti nanum. Inter ſit Epiſcopus & Senator & ibi UBI UE 
e. 17. doceatur tam jus divinum quam humanum. 


The Separation of the eccleſiaſtical from the civil 
Courts, which is ſuppoſed to have been effected by the 
Charter of William the Firſt, was not compleated ſo as to 
give the former an excluſive Juriſdiction in Eccleſiaſtical 
Cauſes, till many Vears afterwards. It required Time 
and Addreſs, with a favourable Conjuncture of Circum- 
ſtances, to effect ſo great a Change in the Conſtitution, 
to the prejudice of the Civil Power. It is difficult, in- 

deed, preciſely to aſcertain the Period when this happen- 
ed: But if I may be allow'd to offer a Conjecture of my 
_ own, in the Caſe, I ſhould fix it to King Stephen's Reign. 
From whence alſo we are to date the many Abuſes of 

Eccleſiaſtical Power, attempted to be reformed by the | 


+ - 
* 
4 
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Statute of Clarendon. The unſettled State of publick 
Affairs during this Reign, and the Weakneſs of the Re- 
gal Power, occaſioned by a long and doubtful Competiti- 
on for the Crown itſelf, were Incidents which the Cler- 
gy knew how to improve, to the Advancement of their 
own Power; to which nothing could contribute ſo much 
as an excluſive ſuriſdiction, conducted and ſupported by 
a Body of Laws, compiled * about this Time, on pur- 
poſe to countenance the Pretenſions of the Church on the 
ſecular Powers. In this Seaſon of publick Diſtraction, 5% on 
the Clergy introduced the Study and Practice of the Can- Forteſcue. 
on Law into England, in ſpite of all the King could do P. 45. 
to prevent it. Sir Henry Spelman is of Opinion, that it Codex Vete- 
was brought hither with the Doctrine of Appeals to the rum Statut. 
Court of Rome; whereof, as he obſerves, the firſt In- __— 15 
timation we meet with, is at the Council of Winton, 
Aun. 1139. Gervaſe, ſpeaking of the ſame Times, Inter decem 
faith, ** Tunc Leges & Cauſidici in Angliam PRIMO vo- Script. 1165, 
6 cati ſunt quorum primus fuit Magiſter Pacarius. Hic 
*in Oxenfordia Legem docuit, ET APUD ROMAM 
«© MAGISTER T GRATIANUs.” This, with what 


conſtantly ſpoken of as diſtinct, and enjoying ſeparate _— I 
Juriſdictions. . LI. Eu. I. 


The fundamental Error which gave Countenance to cap. 7; 8, 9. | 


was the Principle.his Lordſhip ſets out with, The Pow- 
er of the Church or Clergy for Correction and Diſcipline, 
As GROUNDED ON THE WORD oF Gop. Nay, the 


admitting this Principle made way for the Papal Supre- 


— 


8 ws Gratian's Decretum was finiſhed about the Year 11 50, the 
T5th of King Stephen. | "22M 
F The Compiler of the Decretum. 


macy: 


macy: For had Eccleſiaſtical Juriſdiftion been conſider- 
eld as a Branch of Power grounded on human Laws, and 
to be regulated by them, an univerſal Biſhop could not 
have ſubſiſted, without an univerſal Monarch. One 
muſt have ariſen and fallen with the other; and the dif- 
ferent States of Obriſtendom would as readily have ſub- 
mitted to one as the other. But on the other Hand, let 
it be granted that Epiſcopal Juriſdiction is of divine 
Right; and let the Imagination be well heated with the 
Beauty and Expediency of Ranks, Degrees, and Orders 
In the Church; and we ſhall-find it not ſo difficult as 
ſome may imagine, for weak People to advance in their 
Conceits from Prelates to Primates, and thence to Patri- 
archs. King Fames I. had, or pretended to have, a Zeal 
for the divine Right of Epiſcopal Juriſdiction ; but he 
could not ſtop there: His Principles carried him up to the 
Premonition ſpiritual Supremacy of the Pope; to whom he declares 
* ay” _—_ himſelf willing to ſubmit, as Patriarch of the Weſt, 
Oh of Al. and primus Epiſcopus inter omnes Epiſcopos, & Princeps 
legiance Edit. Epiſcoporum; even, ſays his Majeſty, as Peter was Prin- 
260g. P. 44. ceps Apoftolorum. © j 
I would not be underſtood to inſinuate, that the Su- 
premacy of the Pope is a neceſſary Conſequence from 
the divine Right of Epiſcopal Juriſdiction. But, I be- 
lieve, I may venture to affirm, that the divine Right, 
appropriated to Ecclefaaſticks, is the curſed Root of Bitter- 
neſs from whence the Papal Supremacy ſprung. And if 
the Principle of a Right of Juriſdiction, underived from 
the Civil Magiſtrate, doth not always lead to the Popery 
of the Church of Rome, it leads to a ſtate of Things, 
equally miſchievous. and more abſurd ; I mean u Popery 
at our own Doors. Our Anceſtors, at and about the 
Time of the Reformation, had plainly this Notion of 
the Matter; and therefore they did not content them- 
ſelves with barely aboliſhing the uſurped Power of the 
Biſhop of Rome, but went to the Root of the Evil, and 
declared, that all Juriſdiction, as well eccleſiaſtical as 
Civil, is veſted in, and exerciſed by Delegation from, the 


Crown. 15 ee” Nt 8 ee 4 ht: 
ab. Hen, 3. The King his Heirs and Succeſſors, ſhall be taken 
c. 1. and reputed the _ ſupreme Head in Earth, of the 
„ Church of England. And ſhall have full Pow- 


<« er from Time to Time, to viſit, reform, correct and 


« amend all ſuch Errors, Hyere/ies and E 2 
or: | 6 what 


Lg 


6 
ce whatſoever they be, which by any Manner of ſpiritu- . 
© al Authority or 3 are, OR LAWFULLY © 
< MAY BE reformed, ordered, corrected, or amended, 
“ any Uſage, ———or any other Thing or Things to the 
& contrary notwithſtanding. | 
Where your Highneſs is, and hath always juſtly 37 Hen. 8. 
<< been, by the Word of God, ſupreme in Earth of the 
* Church of England, and hath full Power- to 
correct, puniſh. and redreſs all manner of Here/zes, 
© Errors, Vices, Sins, Idolatries and Superſtitions, 
& ſprung and growing within the ſame, — ——Never- 
<< theleſs, the Biſhop of Rome, and his Adherents, mind- 
<< ing utterly to aboliſh ſuch Power given by 
God to the Princes of the Earth, whereby they might 
gather and get to themſelves the Government and Rule 
, the World, have made divers Ordinances, 
ce that no Lay or married Man ſhould exerciſe any Ju- 
& riſdiction eccleſiaſtical, —— left their falſe and u- 
“ ſurped Power —— ſhould decay, wax vile, and be 
% of no Reputation. And albeit the ſaid Ordi- . gect. 2. 
<© nances, by a Statute made in the 25th Year of your 
„ Majeſty's Reign, be utterly aboliſhed— yet becauſe 
the Contrary thereto is not put in Practice by the 
„ Archbiſhops, Biſhops, Archdeacons, and other eccle- 
ſiaſtical Perſons, (who have no manner of Furiſdiction 
© eccleſiaſtical, but by, under, and from your Majeſty) 
<< it might give Occaſion to evil diſpoſed Perſons little 
<< to regard the Proceedings and Cenſures eccleſiaſtical, 
© made by your Highneſs and your Viccgerent, Officials, 
„Commiſſaries, Judges, Viſitators, being alſo Lay and 
„ married Men. Therefore, be it enacted, that all Per- 27. Hes. B. 
“ ſons, as well Lay, as thoſe that be now married 8. 4+ 
© being Doctors of the Civil Law, who ſhall be 
6 deputed to be any Chancellor, Vicar General, by 
„ your Majeſty, or by any Archbiſhop, Biſhop, Arch- 
<< deacon, or any other Perſon whatſoever, having Au- 
& thority under your Majeſty to make any Chancellor 
_ may lawfully exerciſe all manner of Juriſdicti- 
on commonly called Eccleſiaſtical Juriſdiction —— 
any Law or Ordinance to the contrary notwithſtand- 
r Fs 8 I 
e All Authority of Juriſdiction ſpiritual” and tempo- 1. £4. 6.) 
* ral, is derived from the King's Majeſty, as ſupreme ©*' Y 
«<< Head of the Churches and 3 of England and 


Ireland. Be 


1. Elix. c. 1. 


8.17. 
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al and ecclefiaſtical, as by any ſpiritual or eccleſiaſtical 
<< Power hath heretofore been or may be lawfully exer- 


<< .cifed for the Viſitation of the eccleſiaſtical State, and 
<< Perſons, and for Reformation, Order, and Correction 


„ the ſame, and of all manner of Errors, Hereſies 


Did. 8. 18. 


P. 17. 


and Enormities, ſhall for ever be united to the Impe- 


rial Crown of this Realm. And that your Highneſs | 


cc — fhall have full Power — to aſſign, name 
« and authorize ſuch Perſon or Perſons as 


c your Majeſty ſhall think meet to uſe, exerciſe and oc- _ 


c cupy under your Highneſs all manner of Juriſdictions 
<6 in any wiſe touching any Eccleſiaſtical Juriſ- 
'« dition —— And to viſit and reform all 
4 ſuch Errors, Hereſies, Schiſms and Enormities what- 
<< ſoever, which by any manner of ſpiritual or eccleſiaſti- 
ca Authority can or lawfully may be reformed.” 5 
J fear it will look like an Affront to my Reader's Un- 
derſtanding to trouble him with any Remarks on theſe 
Paſſages: The Text is ſo plain it ſeems to need no Com- 
ment. But I am put under a Neceflity of tempting my 


Reader's good Nature: For his Lordſhip conceives that 
* theſe Parliamentary Declarations touching the Royal 
„ Supremacy muſt be interpreted conſiſtently with that 


c other Authority, which our Conſtitution acknowledges 
ce to belong to every Biſhop by the Word of God.” If 
by that other Authority, his Lordſhip means an Authori- 
ty of Furiſdiction, (which I think he doth) I do not fee 


ho theſe Acts can, without great Violence to them, be 


ſuppoſed to admit of any Conſtruction in Favour of 


ſuch an Authority. If it had been the Intention of the 
egiſlature, to have ſaved to our Biſhops an Authority 


ſuppoſed to be veſted in them by the Word of God, ſure- 


Iy there would have been in ſome or other of theſe Acts, 


ge it enacted, that ſuch Juriſdiction ſpiritu- 
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an expreſs Saving to that Purpoſe : Since they declare in 


very ſtrong and comprehenſive Terms, not only againſt 


the Papal Uſurpations; but that all manner of Furiſdicti- 


on which by any manner of eccleſiaſtical Power can or 
lawfully may be exerciſed for Correction and Diſcipline, 
is in the Crown, and 7s exerciſed by Authority derived 


From thence. . © 


And that the Legiſlature had no ſecret Reſerves in Fa- 
vour of any Juriſdiction ſuppoſed to belong to the Biſhops 
by divine Right, is farther cleared by their war: ef in 

FOYER 5 relation 
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relation to the Religious Houſes exempt. from Epiſcopal 
J uriſdiction. I obſerved before, that thoſe Exemptions 
intimate to us, that var Anceſtors eſteemed Epiſcopal 


Juriſdiction as a Branch of Power ſubject, as all other 


ſubordinate Powers are, to the Diſpoſal of the Legiſla- 
ture. And if the Legiſlature, at the Time of the Diflo- 
lution of the exempt Houſes, had thought otherwiſe of 
the Matter; if they had eſteemed Epiſcopal Juriſdiction, 
as inſeparable from the Office of a Biſhop; they would 
have reſtored to the Biſhops their Juriſdiction over the 
exempt Places in their reſpective Dioceſes. They would 


not, they could not conſiſtently with his Lordſhip! 's No- 
tion of Epiſcopal Juriſdiction, have impower'd the King 


to grant it to ſuch Perſon or Perſons as his Majeſty ſhould 
think meet, as they did by the IT. Henry VIII. 


came intitled to Epiſcopal Furiſdiction by Grants from the 
Crown. Indeed, when the Nation returned to the Obe- 


; dience of the 15 of Rome, thoſe Grants were render'd 1. 2. Ph. & 
ineffectual by Statute in the firſt and ſecond of Philip and * GIO 
Mary; © For that, as the Act ſays, Laymen could no 


more enjoy ſuch Sypremacy over particular Churches, 


<« than the King might over the whole Realm. But the 1. Ell. c. 1 
firſt and ſecond of Philip and Mary being repealed, as 
far as concerns this Matter, the Eccleſiaſtical Juriſdicti- 


on in Lay Hands ſtands to this Day on the Foot of the 


31. Henry VIII. and Royal Grants purſuant to it. What 


Opinion muſt the Nation be ſuppoſed to entertain con- 
cerning Epiſcopal Juriſdiction, when the Law conſiders 
meer Laymen as capable of it! | 

But what Notions concerning this Matter, prevailed 
about the Time of the Reformation, will further appear 


by what follows. It is well known that the Lord Crom- 


well was the King's Vicegerent for Eccleſiaſtical Affairs. 
hat was the full Extent of his Authority we cannot 


fay ; his Commiſſion having been deſtroyed, as the late 


Biſhop Burnet ſuppoſes, in Queen Mary's Days. It ap- 


pears however, from a general Recital of it in the Papers 
T am going to mention, that he was impower'd to ex- 
erciſe, by himſelf or his Commiſſaries, all manner of Ec- 
cleſiaſtical Juriſdiction and Authority which belonged to 


the King, as ſupreme Head of the Church. Biſhop 


Burnet hath given us a. Copy of Part of a Commiſſion to 1 Vol. . 
certain Commiſſaries for Eccleſiaſtical Affairs, * In e 1 5 


1 | „Which 273, 


In 31. H. 8. 
| Confequence of this Statute, Laymen in many Places be- 12. S. 23. 


Collection, 
3 1 8 . 


cc 
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« which, after declaring the King's Reſolution to begin 


cc 
cc 
cc 


the Work of Reformation with thoſe, who had for- 
merly arrogated to themſelves the Government of the 
Church, but by their Misbehaviour and evil Example 
had corrupted it, and given Scandal to the Laity - 
And after reciting Cromwell's Commiſſion, and his 
Appointment of the Commiſlaries, with the King's 
Approbation of them, they (the Commiſſaries) are 
authorized to viſit tam in Capite quam in Membris, all 
and ſingular Churches, een Metropolitan, Collegiate 
and Cathedral Churches, Hoſpitals, Monaſteries, and 
other Eccleſiaſtical Houſes and Places: And to en- 
quire into the State and Condition of them, as well 
in Spirituals as Temporals : And concerning the 


cc 


cc 
(e 
(0 


cc 


CC 
cc 
Cc 


lates of ſuch Churches or Places, of what Rank and 
Condition ſoever, though they be Arch-biſhops or 
Biſhops, as of all other their Members: And to cor- 
rect and puniſh thoſe whom they ſhould find culpa- 
ble, even by a total or temporary Deprivation, or by 
Suſpenſion, as the Nature of their Crimes ſhould re- 
< quire. They are likewiſe impower'd to hear and de- 


<< termine all manner of Cauſes belonging to the Eccle- 
CC 


cc 
cc 
cc 


<< Sentences, as well by eccleſiaſtical Cenſures, as by 
% pecuniary Muldts, wh all other lawful Methods. * 
The Commiſſion for Vicegerency was not revived 
after the Death of Cromwell. It was a Burden too great 
for one Man, and, in all Probability, ſunk him. But 
Commiſſions, not much unlike it, were frequent in the 
Reigns of Queen Elizabeth, Fames and Charles the 
Firſt. That of the firſt of Elizabeth for the Province 
of York, we have in Biſhop Burnet's Second Volume. 


It is directed to ſeveral Commiſſioners, (all Laymen, 
© except Dr. Sandys) and impowers them, four, three, or 

«© twoof them, to viſit tam in Catite quam in Membris, 
all Cities and Dioceſes within the Province; and all 


< Cathedral, Collegiate, Parochial and Prebendal 


ms 


—_ 


This Inſtrument is call'd Cromwe/?s Commiſſion in Bur- 
7et's Collection of Records. But it is plain, the Perſon whom 
his Lordſhip 
of it. 


Life and Manners, as well of the Heads and Pre- 


ſiaſtical Courts; and to compel Obedience to their | 


. employed to tranſcribe it, miſtook the Title | | 
„ Churches 


A ˙ W --f nse;, 
a 


n e eee, 


1 

& Churches therein: And to enquire into the Lives, 
&« Manners and Qualifications of the Clergy ; and to 
4 puniſh Delinquents according to their Demerits, even 
% by utter Deprivation or Sequeſtration. It likewiſe 
« impowers them to proceed by Eccleſiaſtical Cenſures; 
« and to grant Licenſes for Preaching to ſuch Clergy- 
« men whom they ſhould judge qualified for that 
e . 


I think theſe Things are by no Means conſiſtent with 
| a Notion of the Divine Right of Epiſcopal JuriſdiQtion. 


Nor can Cranmer's taking out a Licenſe under the Barnet, 
Great Seal to make his Metropolitical Viſitation, be re- Vol. I. f. 
conciled to that Notion; unleſs we are to ſuppoſe that he 77 
was over-aw'd by Henry the VIII. into ſuch a Com- 

pliance againſt his own Senſe of Things. But I ſee no 

Room for ſuch a Suppoſition ; becauſe in the Time of 


Edward the VI. when Cranmer rather conducted our 


Eccleſiaſtical Affairs than followed the Guidance of other 

People, Inhibitions were ſent to the Biſhops, ſuſpending  . vo 

their viſitatorial Power, and all Exerciſe of Epiſcopal Il. f 25. 

Furiſdiction throughout the Kingdom, till Licence obtained and the Col. 

from the Crown, FOR THAT THE KING HIMSELF Reef 

INTENDED SHORTLY TO VISIT. f. 94. 
An Inhibition of this Kind, grounded upon the Rea- 

fon here mentioned, may ſeem ſtrange to many of my 

Readers; but to thoſe who know that all the Biſhops had 

taken out Commiſſions under the Great Seal for the Ex- 

erciſe of Epiſcopal Furiſdiction DURING THE KiNG's 

PLEASURE ONLY, the Matter will not be at all ſurpri- , Vol 

Zing. Bonner's Commiſſion from Henry VIII. and I. Collection, 


Cranmer's from Edward VI. are ſtill extant. That to n 
Tollet. 


Bonner recites Cronnuell's Commiſſion for the Vicegeren- 2 


Cy : © But BECAUSE the Vicegerent could not perſonally 
« attend his Charge in all Parts F the Kingdom, the 
„King authorizes the Biſhop in his (the King's) Stead 
to ORDAIN Within the Dioceſe of London ſuch as he 
* ſhould judge worthy ef holy Orders; to collate to 
<6 Benefices, and give Inſtitution; to viſit within his 


| «© Dioceſe; and to execute all other Parts of the Epiſco- 


* pal Authority; and this DURING THE KinG's 
PLEASURE ONLY. When Dr. Burnet publiſhed the Vol. I. f. 
Firſt Part of his Hiſtory, he was doubtful whether the 235. 


other Biſhops took out the like Commiſſions: And ſeems 


to think, that Bonner took out this, to infinuate himſelf 
R . 


[#2] 
into the King” 8 Confidence. For, as the Biſhop obſerves, 
C Bonner apprehending Cranmer's Intereſt with the 
“ King, was grounded on ſome Opinions of his, | 
0 . fouching the Eccleſiaſtical Officers, being as much | 
« ſubjeft to the King as the Civil Officers were, reſolv- 
<« ed to outdo him in that Point.” But I believe his 
Lordſhip- was ſatisfied when he publiſhed his Second 
Part, that all the Biſhops took out the like Commiſſions 
| vol. II. f. 5, from Henry VIII. “ The Biſhops, faith his Lordſhip, 
ö « (ſpeaking of the Acceſſion of Edward VI.) were re- 
N c quir'd to take out ne Commiſſions of the fame Form 
j . E with'thoſe they had taken out in King Henry's Time ; 
| c only no Mention was made of a Vicar General in the 
j & new Commiſſions,” that Office being laid aſide.” i 
Cranmer ſet an Example to the reſt; and took out 
his Commiſſion FOR CONFERRING Orpess, and for 
the Exerciſe of all other Parts of the Archi-epiſcopal 
Juriſdiction in the Name of the King, and by Virtue of 
5 his Authority, DURING His MAJEsSTY's GOOD PLEA- 
| SURE. The Commiſſion bears Date 'the Seventh of 
! . February, juſt a Week after the King was proclaimed: 
| | | So neceſſary was it judged, that the Biſhops ſhould loſe 
no Time in renewing their Commiſſions ; which were 
thought to determine, as other Powers of the like Kind, 
did upon the Demiſe of the King. 

With my Reader's Leave, I will take a ſhort Review 
of thoſe Tranſactions, which ] think let us fully into the 
Senſe of our Reformers, touching the Source and Spring 
of Epiſcopal Juriſdiction. The Statutes declare, that 
the King, as ſupreme Head of the Church, hath Power 
to viſit and reform all Errors, Hereſies FF Enormities, 
which by any manner of ſpiritual Authority, are, or lawful- 
ly may be, reformed: That Archbiſhops, Biſhops, and 

other Eccleſiaſtical Perſons, have no manner of Juriſ- 
diction or Authority, but by, under, and FROM the 
King; from whom all Eccleſia aſtical Juriſdiction is de- 
rived. In conſequence of theſe Parliamentary Declara- 
tions, Commiſſions iſſue under the Great Seal, impower- 
ing Laymen to viſit tam in Capite quam in Membris, all 
Churches without Diſtinction; to enquire into the Lives, 
Manners and Qualifications of the CLERGY OF ALL 
Ranks: To puniſh Delinquents, by Deprivation or 
Suſpenſion ; and in general to inflict ALL MANNER OF 


CH URCH CE NSURES. The Biſhops ſue out * 
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ſions under the Great Seal, impowering them to confer 
Orders, to viſit their Dioceſes, and to exerciſe ALL o- 


THER BRANCHES OF THE EPISCOPAL AUTHORI- 
TY DURING THE GOOD PLEASURE OF THE KING. 
And Inhibitions are ſent to the Biſhops, ſuſpending their 
viſitatorial Power, and the Exerciſe of any MANNER 


or Epiſcipal Juriſdiction throughout the Kingdom, till 


Licence obtained from the King, FoR THAT THE 
KinG HIMSELF INTENDED SHORTLY TO VISIT. 


_ His Lordſhip, as I before obſerved, is unwilling to ad- P. 15. 


mit, that the Acts I have cited are to be carried further, 
than to the aboliſhing the uſurped Power of the Biſhop of 
Rome: And inſiſts that they muſt be interpreted conſiſt- 


ently with that other Authority, which our Conſtitution 


acknowledges to belong to every Biſhop by the Word of 
God. What that other Authority is, which is ſuppoſed 
to be recognized by our Conſtitution as belonging to eve- 


ry Biſhop by the Word of God, his Lordſhip explains 
in the next Page: It is, An Authority for the Exerciſe of P. 18. 


ALL MANNER oF ſpiritual Diſcipline within their re- 
ſbeftive Dioceſes. But from what Statute, or other pub- 
lick Act, doth his Lordſhip infer, that our Conſtitution 
acknowledgeth this Authority, An Authority for the Ex- 


erciſe of all Manner of ſpiritual Diſcipline, to belong to 
every Biſhop by the Word of God? The Statutes I 


have already cited ſpeak in a quite different Stile: And 
the other publick Acts I have mentioned were certainly 
grounded on a contrary Principle. His Lordſhip is of 


opinion, that the Principle he contendeth for is imply'd in 
the Office of Conſecration : Which having been confirm- p. 27. 


ed by divers Acts of Parliament, amounts to a Parlia- 
mentary Recognition of every Power aſſerted or implyed 
in it. 8 | * | 

The Office of Conſecration, as far as concerns this 


Matter, runs thus: The Archbiſhop addrefling himſelf 


to the Biſhop Ele&, ſays; Will you maintain and ſet 


forward, as much as in you ſhall lie, Quietneſs, Love, 
and Peace, among all Men; and ſuch as be unquiet, 
e diſobedient and criminous within your Dioceſe, cor- 


rect and puniſh according to ſuch Authority as you 
** have by God's Mord, and as to yau ſhall be committed by 


the Ordinance of this Realm? 


B 4 | | Anſwer. 


« 


P. 17. 
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0 Anſwer. | 
& I will do ſo, by the Help of God. 


From this ſingle Paſſage his Lordſhip infers, that our 
Conſtitution acknowledgeth an Authority in our Bi- 
| ſhops, as veſted in them by the Word of God, for the 


Exerciſe of ALL Manner of ſpiritual Diſcipline 


within their reſpective Dioceſes; and that the ſuppoſing 


ſuch a Juriſdiction in the Church by divine Right, is not 


inconſiſtent with the Principles of the Reformation. 


But, with great Submiſſion, I think his Lordſhip's In- 


ference is not at all warranted by this Paſſage; eſpecially 


when the many full, poſitive and expreſs Parliamentary 
Declarations of a quite contrary Tenor, before cited, at- 
tended with a Series of publick, folemn and national 
Tranſactions, through the three ſucceſſive Reigns in 
which the Reformation was begun, carried on and com- 
-pleated, are put in the Balance with it. Beſides, if it 


ſhould be admitted that the Office of Conſecration ſup- 
poſeth any Sort of Juriſdiction to belong to our Biſhops 


by divine Right, will it follow that an Authority for the 
Exerciſe of ALL MANNER of ſpiritual Diſcipline be- 


longs to them by that Right? All that can be inferr'd 


from the Office of Conſecration, is, that it ſuppoſeth a 
Power for Correction and Diſcipline to be veſted in the 


Biſhop by the Word of God, and by the Ordinance of 


 zhe Realm. But what thoſe Powers eſpecially are, which 


are ſuppoſed to be grounded on the Word of God, in 


Contradiſtinction to the Ordinance of the Realm; or 
. how, or in what Caſes, or under what Reſtrictions, they 


are to be exerciſed, is not determined. And conſequent- 
ly, nothing which is aſſerted or implied in that Office 
touching the divine Right, can be applied to Eccleſiaſtical 
Juriſdiction, as now exerciſed by our Biſhops, (or rather 


in the Eccleſiaſtical Courts) unleſs it could be ſhewn that 
that Juriſdiction is grounded on the Word of God; 


which his Lordſhip hath not done. And indeed I can- 


not but repeat it, that ſince his Lordſhip thought it ex- 


pedient to ſet out with the divine Right of Epiſcopal Ju- 
riſdiction, it would have been more ſatisfactory to his 
Readers to have been directed to thoſe Paſſages of Scrip- 


ture where that Juriſdiction is to be met with; than to 


have ſeen the whole Streſs of the Argument laid on A 
Parliamentary Recognition of it; Even ſuppoſing his 


Lord- 
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Learning will ever attempt. 
His Lordſhip having cleared, as he ſays, the divine Pp. 13. 
Right of the Church to the Exerciſe of ſpiritual Diſci- 


[25] 
Lordſhip could have ſhewn, that ſuch Recognition was 


applicable to the preſent State of our Eccleſiaſtical Polity. 
Which, upon very good Grounds, I believe no Man of 


pline, proceeds to conſider the Adminiſtration of eccleſi- 
aſtical Matters under the Prince, as Head of the Church; 
as it ſtands diſtinguiſhed from the Adminiſtration of 
temporal Matters under the ſame Prince, as Sovereign 


of the State. And having premiſed that it is of the ut-P. 19. 


moſt Importance to the Peace and Happineſs of the 
Community, that the ſpiritual and temporal Courts keep 
themſelves within their proper Bounds, proceeds to men- 
tion ſome of the Grievances the ſpiritual Juriſdiction is 
ſuppoſed to lie under in the preſent State of Things. The 
firſt is, that Prohibitions iſſue from the Courts of King's 


Bench and Common Pleas, to the Eccleſiaſtical Courts. 


It may eaſily be made appear, if it ſhall be thought 
neceſlary, that Prohibitions have gone from the temporal 


to the ſpiritual Courts, as from a ſuperior to an inferior Ju- 
riſdiction, ever ſince the two Juriſdictions have been ſe- 


parated. And indeed the Notion of a Subordination of 
Juriſdictions implies, that it is the Province of the one 
to reſtrain and correct the Exceſſes of the other. This 


Supremacy of the Courts of Męſtminſter-Hall over the 


Eccleſiaſtical, hath in all Ages given great Diſturbance 
to that Part of the Clergy, who have affected an abſo- 
lute Independence on the State. The Arguments indeed. 
which have been employed againft it have been different, 
as the Temper of the Times and the Circumſtances of 
the Church have varied. But the Point in View hath 
been generally the ſame, the Independence of the Church. 
In Popiſh Times, when the Church could ſcold and thun- 
der with Impunity, this Independency was claimed in 
direct Terms: And the King and all his Civil Miniſters 
were admoniſhed not to diſturb the Church in the Exer- 


ciſe of ſpiritual Diſcipline, by Prohibitions and Attach- 
ments grounded on them, under pain of Excommunicati- 
on, Suſpenſion, and Interdif?., But ſince the Supremacy 


of the Crown in Eccleſiaſtical Cauſes hath been eſteemed 


a fundamental Principle of our Conftitution, that very 
Supremacy hath been thought a ſufficient Argument for 


overthrowing the antient Juriſdiction of the temporal, o- 
ver the ſpiritual Courts, | | Arche 


1 . 

Archbiſhop Bancroft made this Uſe of the Regal Su- 
premacy, in the Articles he exhibited to the Lords of 
the Privy Council againſt the Judges of Meſiminiſter- 
Hall, upon the Head of Prohibitions. His Lordſhip 
hath adopted the Argument, and preſſed it with all the 
Advantage it is capable of. The Authority of ſpiritu- 
r. x9, al Courts and temporal Courts of Law flowing equally 

(e 7 it hei 5 
* from the Crown, and it being of fo great Importance 
„to the Good of the Community that each be kept 
« within its proper Bounds, it ſeems by no Means 
<5 agreeable to that Equality of Original and Deſcent, 
< nor in any Degree likely toattain that important End, 
that one ſhould be ſet as a Judge over the other, and 
<< preſcribe Bounds to it; and TAKE TOIT SELF THE 
„ Cognizance of whatever Matters 171 SELF SHALL 
<< PLEASE. I ſhall not ſay how well the Bounds in the 
cc preſent Caſe are preſerved upon that Foot; but cer- 
cc tainly it would not be thought a good Expedient for 
<« preſerving Bounds of any other Kind, to impower 
< one to judge for both (z. . to impower him to EN- 
4 CROACH upon his Neighbour, and ENLARGE HIS 
C . BOoUN DS AT PLEASURE) as oft as any Con- 
<< troverſy ſhall ariſe.” The Force of this Reaſoning 
from the Equality of Original, I think lies here: The 
temporal and ſpiritual Courts flow equally (or rather 
alike) from the Crown, or are equal in Point of Original 
and Deſcent: Therefore they are, or ought to be equal, 
in Point of Juriſdiction ; the one ought not to have a 
reſtrictive Power over the other. If this be not his Lord 
ll ſhip's Inference, how can it be ſaid that the ſetting one 
—_ of the Courts as Judge over the other, feems not agreea- 
1 ble to their equality of Original and Deſcent ? But if 
=. his Lordſhip intended to infer an Equality in Point of 
Ji | Juriſdiction, from what he is pleaſed to call an Equality 1 
—_ of Original and Deſcent, he will be pleaſed to apply the 4 
| | ſame Reaſoning to every other Court in the Kingdom, 
| from the High Court of Parliament, to the Court of 
; | Pipowder: And if it ſhould appear that they all flow 
5 | equally, or alike, from the ſame Original, Law and 


Init . 24, 


immemorial Cuſtom ; I fear his Argument will conclude 
againſt any manner of Subordination among them, in 
Point of Juriſdition ; which would be carrying the 
Matter much farther than he intended: Though, I con- 

NN 


| ! feſs, I do not knew where to ſtop, if the 
I: | | grounded 
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„„ 
grounded on the Equality of Original, with regard to 
the Spiritual and Temporal Courts, concludes at all in 
favour of the former. „ 

But his Lordſhip hath favoured us with another Train 
of Reaſoning againſt Prohibitions, grounded on the ſeem- 
ing Abſurdity and Incenvenience of ſetting one Court 
as Judge over the other, in Queſtions touching the Bounds 
of their ſeveral Juriſdictions. And if the Caſe was, as 
his Lordſhip repreſents it, the Abſurdity and Inconveni- 
ence would be great indeed; if the Temporal Court 
might lawfully take to itſelf the Cognizance of whatever 
Matters 1T SELF SHALL PLEASE, or was impowered 
to INCROACH upon the Spiritual, and to enlarge its 
own Bounds AT PLEASURE: If this, I ſay, was im- 
ply'd in the Right claimed by the Temporal Courts, of 
giving Remedy againſt the Incroachments of the Eccle- 
ſiaſtical, (which is all that is intended by the Writ of 
Prohibition) the Abſurdity would be as great as his Lord- 
ſhip endeavours to repreſent it. But his Lordſhip will 

forgive me, if I fay, the Abſurdity lies only in his State 
of the Caſe: Our excellent Conſtitution is not charge- 
able with it. The Bounds of Eccleſiaſtical Juriſdiction 
are already ſettled by Law and immemorial Cuſtom ; to 
which the Judges are obliged by Oath, and by the Duty 


of their Place, to conform themſelves, The granting 


Prohibitions is not a Power to be exerciſed, or not, at 


the Pleaſure of the Court: It is not the Court's taking 
to itſelf the Cognizance of whatever Matters itſelf ſhall 
pleaſe, or enlarging its own Juriſdiction at pleaſure : No, 
it is a Matter of meer Right, in which the Judges are 
to be guided by the known Laws of the Land, and not by 
Will and Pleaſure. „ 5 

1 never heard that a Power of judging by known Laws, 


imply'd a Power or Right (for in a legal Senſe Power 


and Right mean the ſame Thing) of judging contrary to 
Law. His Lordſhip will not ſay it doth ſo in any other 


Caſe; but in this Caſe, Power in his Lordſhip's Senſe, 


if T underſtand the i. e. in the Paſſage T have cited, ſigni- 
hes a Power or Right to encroach, 7. e. a Right to do 
I) rong. Powers of all kinds may be abuſed : The Pow- 
er inherent in every Court of puniſhing Contempts, and 


* 9 @ \ * c * „ » - 2 
vindicating its own Honour, may be abuſed: But to 


ſuggeſt that theſe Powers, or in particular, the Suprema- 
24 of the Courts of We/tmini/ter-Hall over the Eccleſi- 


aſtical, 


P. 19. C. 
1066. 


J. 1066. . 


. 

aſtical, and all other inferior Juriſdictions, are ordinarily 
abuſed, or are likely to be ſo, is, I think, an Affront on 
the Juſtice of the Kingdom, and borders very near on 
a Libel upon the Conſtitution. And yet, without the 
Help of ſuch a Suggeſtion, all the Reaſoning in this Paſ- 
ſage\ſtands for nothing: And, for ought I ſee, the Doc- 
trine of Prohibitions may, without any Inconvenience,, 
continue upon the ancient Foot, without reſorting to 
either of the Expedients we meet with in the Codex. 

One of them is, That Prohibitions ſhould, for the future, 
i ſue out of the Court of Chancery alone; which ſhould act 
as a COMMON UMPIRE between the Courts of Common 


Law and the Eccleſiaſtical Courts. His Lordſhip will be 
| pleaſed to remember, that his principal Argument againſt 


Prohibitions from the "Temporal to the Spiritual Courts, 
is grounded on an Equality of Original and Deſcent be- 
tween the two Furiſdictions: And that, ſince they both 
flow equally from the Crown, it ſeems to his Lofdſhip 
not agreeable to that Equality, that one ſhould fit as Fudge 
over the other. If his Lordſhip will give me leave to 
make uſe of his own Argument, I believe it will conclude 
as ſtrongly again/t him in the preſent Caſe, as it can be 
ſuppoſed to conclude for him, in that to which he hath 
apply'd it. The Court of Chancery, in Point of Original 

and Deſcent, ſtands upon a Foot of perfect Equality 
with thoſe Courts, between whom his Lordſhip propoſ- 
eth it ſhould fit as a common Umpire. A Right of Umpi- 
rage, by Appointment of Law, or a Right of judging 
definitively between contending Juriſdictions, implies a 
Superiority. His Lordſhip, therefore, will either admit, 
that a Superiority, in Point of Juriſdiction, is very con- 
ſiſtent with what he is pleaſed to call an Equality of Ori- 


ginal and Deſcent; or will ſhew, that the Court of 


Chancery and Courts of Common Law have not the ſame 


Original. 


But why is the Court of Chancery pitch'd upon as a 
properUmpire in the Caſe? I apprehended the Grievance 
had been, that the Spiritual Courts are PESTER'D: with 


Prohibitions from the Temporal. And is not the Court of 


Chancery a Temporal Court? It is; and if it were to 
act, as his Lordſhip propoſeth, in the Affair of Prohibi- 
tions, it muſt act, not as a Court of Equity, but as a 


Court of Common Law, ſubje& to the ſame Rules of Law 


as the Courts of King's-Bench and Copmon-Pleas are. Ns | 
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that I do not ſee the Matter would be mended by the 
Alteration propoſed ; unleſs there was any reaſonable 
ground to expect, that as Church men have formerly 
been at the Head of the Court of Chancery, they may be 
ſo again. Perhaps, an Imagination of this kind might 
induce Bancroft and his Clergy, in the weak Reign of 2. Inſt. 209. 
Fames I. to propoſe. the making the Court of Chancery | 
the ſole Judge in Queſtions touching Prohibitions. But 
as there is no manner of Probability that that high Dig- 
nity ſhould ever again fall to the Share of any Eccleſiaſ- 
tick, I think the Clergy may be content to leave the 
Buſineſs of Prohibitions in the Hands the Wiſdom of 
the Nation hath intruſted with it. 
The Expedient of appointing a common Umpire 
between the Spiritual and Common Law Courts, in the 
Matter of Prohibitions, would never have fatisfy'd a 
corrupt and ambitious Clergy. There is another better 
ſuited to their Views, and more likely to effect the Point 
they have been ſo long labouring, an abſolute Independ- 
ence on the State; and that is, the Employing the Cenſures 
3 4 the Church in Defence of Eccleſiaſtical Furiſdiction. 
Bancroft's concluding Article, on the Head of Prohibi- 2. Inſt. 617. 
tions, is adirect Claim in behalf of the Church, grounded 
on antient Canons, to make uſe of the Cenſure of Ex- 
communication, in order to reſtrain the Encroachments 
of the Temporal Juriſdiction on the Eccleſiaſtical. His 
Lordſhip concludes his Chapter, concerning the writ of 
Premunire, with the Article at large, and the Judges 
_ Anſwer to it; and begins his next Chapter with ſome of 
| the Canons Bancroft probably referred to, the Canons of 
| 2 1 made in the latter End of the Reign of Henry 
It is well known that Eccleſiaſtica! Power about this A 
Time, arrived to the higheſt Point of Exorbitance it 2 
ever reached in England. It is no Wonder therefore, 
that the Clergy in Convocation, ſupported by a Primate, 
G Uncle to the Queen Conſort, and encouraged by the 
| Weakneſs of the Adminiſtration, and Diſtraction of the 
King's Affairs, ſhould at ſuch a Juncture make an At- 
tempt upon the Prerogative, which, at another Time, 
would have been entertained. with an Indignation that 
might have proved fatal to them. The Reader may meet 
with the Canons at large in the Collection at the end of 
the Oxford Edition of Linwood, under the Year 1 = 
„„ | at 


C. 1063, 
1064. 
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" That his. Lordſhip hath placed in the. Front, recites, | 
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That Ecclefiaſtical Judges had been frequently requir- 
ed, by the King's Writs, to anſwer before ſecular 
Judges, in Cauſes belongin "g to the Eccleſiaſtical 
Court; and ordains that the Eccleſiaſtical Judge ſhall 
not, in ſuch Caſes, obey the King's Writ, ice Lay- 
men have no Authority to fit in Judgment over the 
Lord's andinted. And if the Writ ſhall ſuggeſt any 
temporal Cauſe, whereon it is ſuppoſed to be grounded, 
the Eccleſiaſtical Judge ſhall anſwer, that he takes 
Cognizance of the Cauſe in a ſpiritual Way; and ſhall 
ſolemnly admoniſh the King that he recal the Writ, 
as he tenders the Welfare f his Soul: Which if the 
King ſhall neglect to do, he ſhall be perſonally ad- 
moniſhed, to the ſame Purpoſe, by the Archbiſhop, 
or Biſhop of London, aſſiſted by two more Biſhops. 
And if the King, in contempt of ſuch Admonition, 
ſhall proceed to Writs of Attachment or Di tringas, 
the Sheriff and all Officers executing ſuch W rits ſhall 
be excommunicated and ſuſpended: And ſuch Of- 
ficers remaining obſtinate, the Places of their Reſie dence, 
and all their Lands within the Province, ſhall be put 
under an Interdict. And if the King, after due Ad- 
monition, recal not ſuch Writs, the Lands, . Towns 
and Caſtles of the King, within the Dioceſe to which 
ſuch Writs iſſue, ſhall in like manner be put under 


an Interdit. And if the King $HALL PERSIST IN 


His OBsTINACY, all the Biſhops ſhall make it a 
common Concern, and put the Cities, Towns, Caſtles, 
and Demeſnes of the King, within their reſpective 


Dioceſes, under an Interdict. And if the Writ 


ſhall not be recalled within 30 Days afterwards, or if 
the King {ball deal hardly with the Church, on ac- 


count of this Proceeding, the Archbiſhop and all the 


Biſhops of the Province ſhall put their Dioceſes under 
an Interdict. And if any Biſhop ſhall be remiſs in 
the Premiſes, and ſhall perſevere in ſuch Remiſſneſs, 
after Admonition, he ſhall be puniſhed canonically *, 
and his Dioceſe ſhall, notwithſtanding, be put under 
an Interdict.“ Thoſe 'of my Readers who may neyer 


ave peruſed the Codex, will not be diſpleaſed at this 
large Abſtract of ſo remarkable a Canon. They have 
at leaſt a Taſte of ſome of the Materials, which ſerve 


| At the Pleaſure of the Archbiſhop, » yours Linwood, 


to 


1 
to ſwell a very ſhort defective Performance to the Size 
of Two Folio Volumes. 5 

With what particular View kin Lordſhip was at the 
Pains of tranſcribing this and other Conſtitutions of the 
like Nature, I will not undertake to ſay : They cannot 
ſerve for the Illuſtration of any Branch of Eccleſiaſtical 
Law, as it flands at preſent ; ſince, however Bancroft 
and his Clergy might wiſh to ſee the ſpiritual Sword 
drawn againſt the Courts of WWe/tminifter-Hall, that 
Method of ſupporting Eccleſiaſtical Juriſdiction is not yet 
become Part of our Conſtitution; neither can they ſerve 
to give the Reader any Idea of the Antient Law in the 


Caſe. For Boniface's Canons had no other Effect, as 2. Inſt. 599. 


< my Lord Chie 25 Tuftice Coke aſſures us, than to en- 
courage the Eccleſiaſtical Judges to encroach upon the 
Common Law, and to ſet the two Juriſdictions at va- 
riance. But, ſays he, notwithſtanding the Greatneſs of 
< Boniface, yet the Judges proceeded according to the 
„Laws of the Realm; and {till kept, though with 
c great Difficulty, the Ecceleſiaſtical Judges within their 
£6: juſt and proper Limits.” To what End therefore are 
Bancroft's Articles, and Boniface's Conſtitutions, beth 
leading to the ſame Point, placed together in the Co- 
dex; the former by way of Commentary, the latter as 
Part of the Text of our antient Canon-Law? 
His Lordſhip, in the Preface to the Codex, ſhews the 
| Eapoliency of giving Laws, not now in force, a Place in 
a Work of this Nature: Perhaps if we attend to him, 
we may receive ſome Light to lead us through this En- 


quiry, With what Yiew are theſe Canons inſerted in the p. 5, b. 


Codex? As to the general Matter or Text of this 
„Work, it is a Mixture of Laws relating to the 
86 Church of England, which have from Time to Time 
been framed and enacted by Authority of our Spiri- 
< tual and Temporal Legiſlatures ; not only of ſuch 
Laws as are now in force, but ſuch alſo as are re- 
<< pealed or obſolete : By the inſerting of which (how- 
ever unneceſſary it may ſeem at firſt Sight) many uſe- 
e ful Purpoſes are undoubtedly ſerved. As it is im- 

* poſſible to reach the true Deſign (and by Conſequence 
the true Meaning and Extent) of any 1 Eccleſiaſ- 


„ tical or Temporal, till we know how the Law upon 
_ <<. that Head ſtood before; ſo by the Sight of all former 


"MY Laws upon the ſame Head, we are let into the 
true 


— 


_ 6ꝶ3ꝛÄ— 
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| . 3 
ce true Aim and Intent of the Legiſlators.— This is 
„ what we call the Hiſtory of the Law; in which the 
«© Reader has the Satisfaction to ſee by what Degrees it 
has been growing and improving from its Infancy to its 
m profent Stature And that Retroſpect not only fur- 
5 niſhes the Lawyer with many neceſſary Notices, for 


the true Conſtruction of Law; but enables the Hiſ- 


ce 


* torian to account for every Law, and the Ground and 
on Reaſon of it, within any Period of Time he is con- 
« cerned in.—— And if ſuch an entire View be necef- 
<« ſary to the forming a right Judgment of the Law al- 
„ ready made, it cannot be leſs neceſſary in order to 
& the making . of new Laws, as oft as Deſigns are on 
« ' Foot: for ſupplying the Defects of our Conſtitution ix 
4 any Point. In which Work, where the Church 
« finds herſelf not only not benefited by new Statutes 
“ and Canons, but prejudiced by them, it may be 
“ judged no improper Remedy to reſume or revive — 5 
c which are repealed or obſolete. —= Again, —— The 
“ Citations out of antient and modern Councils and 
« Synods, which have been held at home and abroad, 
(as they are annexed here by way of Commentary 
< to our preſent Laws) are deſigned to ſhew on one 
« Hand, that though many of the Laws are modern, 
<< the Conſtitution is antient; and on the other Hand, 
« to facilitate the Improvement of this 8 by 
% ſuggeſting ſuch uſeful Rules of Order and Diſcipline as 

« have been eſtabliſhed abroad, OR ATTEMPTED AT 
c HOME.“ | think the Reaſons given by his Lord- 


| ſhip for inſerting Ordinances of any kind, not now in 
force, whether confider'd as antient. Laws repealed, or 


grown obſolete, or as Ordinances foreign or domeſtick 


which never obtained the Force of Laws among us, are 


reducible to theſe Heads: Either they help us to a right 
underſtanding of the preſent Conſtitution, or ſhew that 
it is built on antient Eſtabliſhments; or enable the 


Lawyer and Hiſtorian to account for the Ground and 


Reaſon of the Law.; or tend to facilitate the Improve- 
ment of our Conſtitution, by ſuggeſting ſuch Rules for 


Order and Diſcipline as have been eftabliſhed abroad, 


or attempted at home. The Canons under Conſide- 
ration can never help us to a right underſtanding - of 


the preſent Conſtitution, or enable the Lawyer or Hi- 
Lorian to account for the Ground and Reaſon of the 


Law, 


8 
Law, fince we have no Law or Practice which bears 
the leaſt Reſemblance to them; much leſs can they 
{hew our preſent aws to be built on antient eſtabliſh- 
ments, ſince they were never received as Law, and are 
 Inconfiftent with our Conſtitution : They cannot come 
under the Notion of Laws repealed or obſolete, having 
never had the Force of Law; but they come very pro- 
perly under the Denomination of Rules for Order and Di- 
ſcipline ATTEMPTED, but never carried into Execution: 
Attempted firſt by Boniface, in the Heighth, and Wan- 
tonneſs of Sacerdotal Power; and aſterwards by Ban- 
croft, when the ſame Spirit was viſibly reviving.— I am 
ſtill at a Loſs to account for it, how thoſe Canons came 
to be honoured with a Place in the Codex. I muſt there- 
fore leave the Enquiry to abler Heads, and go on to ob- 
ſerve, that if Eecleſiaſtical Juriſdiction could; by the 
Method ſuggeſted in thoſe Canons, or by any other 
Means, be render'd abſolutely independent of the Tem- 
poral, the poor Subject would be liable to be perpetually 
harraſſed between two equal independent Powers: A 
State of Things which could not laſt long, but muſt iſ- 
ſue in the Ruin of one of the contending Powers, if not 
of the Conſtitution itſelf. And therefore, thoſe who 
tient State of Subordination to the Civil, are the trueſt 
are willing to keep the Eccleſiaſtical Courts in their an- 
Friends to both: Though Bigots have always treated the 
Law of Prohibitions, (the only legal Means of preſerv- 
ing that Subordination) as a Grievance to the Church. 
Another Grievance of the like Kind is the Court of | 
"Delegates; where, as his Lordſhip complains, . In mo- C. 1082. 
dern Practice, (a Practice, as his Lordſhip elſewhere in- 
; farms us, unheard of till the Year 1604.) there are P. 21. 
N „% Temporal Judges and Temporal Lords appointed for 
„ the final Determination of Matters confz/ſedly Spiri- 
-<c tual. Matters, as his Lordſhip elſewhere ſays, more 
ce. merely and undeniably ſpiritual than any others, being | 
* purged from all temporal Matters before they arrive” 
to that Court. His Lordſhip's Concern for the Rights 
of the Clergy, which appear to him to have ſuffered by 


; Appeals to Lay Judges, hath certainly betray d him into 
9 a Miſtake, which a little Reflection would have rectified. 
5 For are Matters carried from the Spiritual Court to the 
: Delegates, more meerly and undeniably Eccleſiaſtical, than 


any other? 1 K are the very ſame Mat- 


ter 85 


FP. I. 


P. 21. 
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ters, and no other, carried by Appeal from the inferior 


to the ſuperior Juriſdiction: The Cauſe is the ſame in 


both Courts, otherwiſe the Proceeding would not be ſo 
properly an Appeal, as the inſtituting a new Cauſe in the 
ſuperior Court. Again, the Ground of the Complaint 


is, that Spiritual Cauſes, Cauſes confeſſedly Spiritual, are 


brought before Lay Judges. But are all Matters cogni- 


Zable in the Eccleſiaſtical Court in the firſt Inſtance; and 


by the Delegates on Appeal, of a ſpiritual Nature? His 


Lordſhip hath furniſhed me with an Anſwer to that 
| Queſtion. ** Cauſes matrimonial, Cauſes teſtamentary, 
4 * 


and the like, are not of a ſpiritual Nature, nor is the 


40 Church, as ſuch, at all concerned in them: — They 
„ concern only Temporal Rights, they terminate in 
Rights of a temporal Nature; and the Cognizance of 


c them being a Work not fit to be attended by the Biſhop 


<<. in Perſon (whether we conſider the Nature of it, or the 
4 Multitude of other Buſineſs which properly belongs 


cc to the Epiſcopal Function) is accordingly delegated 
cc to other Hands.” Where then is the Inconvenience 
of bringing Cauſes that concern 'Temporal Right, Cau- 


ſes in their own Nature not fit to be attended to by the 
| Biſhop in Perſon, and therefore delegated to other Hands; 
(frequently to Lay Chancellors;) where, I ſay, is the 
Inconvenience of bringing ſuch Cauſes before "Temporal 
Judges? His Lordſhip admits that Eccleſiaſtical Courts 
are intitled to a mix'd Juriſdiction; a Juriſdiction in 


Cauſes that concern only Temporal Rights, and alſo in 
Cauſes which he preſumes to be of a Spiritual Nature. 
Methinks therefore he ſhould not be offended at the 
preſent Mixture of Judges "Temporal and Spiritual, in 
the Court of Delegates. * Methinks, the leaving the 


Ling a Power of appointing Commiſſioners out of the Tem- 
. poralty, if he ſo pleaſeth, ſhould not be thought contrary 
| to the natural Reaſon of the Thing, and the general Te- 
nour of our Conſtitution, as his Lordſhip declares it is. 


The Method which, I am informed, hath generally 


- prevailed in modern Practice, hath been to name, in the 
- Commiſſion of Delegates, a certain Number of Tem- 
poral Lords, Biſhops, Judges, and Doctors of the Ci- 

vil and Canon Law: A Conſtitution which ſeems to 
comport extreamly well with the Nature of their Com- 
miſſion. For ſince Common and Statute Law make ſo 
great a Part of our Eccleſiaſtical Conſtitution; and ſince, 


4 as 


£ 
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as his Lordſhip ſays, Our preſent Rule of Govern- p 


ment and Diſcipline in the Church, are the Laws in 
& being of all kinds; it ſeems highly reaſonable that 
the Judges of Węſiminſter-Hall, and Doctors of Civil 
and Canon Law, whoſe Education and Employment 

Have qualified them to excel in their reſpective Profeſ- 


ſions, ſhould bear their Part in the ſupreme Eccleſiaſti- 


cal Court. The principal Reaſon ſuggeſted by his 
Lordſhip, for confining the -Cognizance of Spiritual 


. Cauſes to Spiritual Perſons, is the Mucoledge and P. 21 


Experience of the Spiritualty in ſpiritual Matters. This 
| Reaſon, he ſays, ſeems to be as applicable to the Court 
commonly called the Court of Delegates, as to the inferior 
Courts. If the Fact was true; if Experience did con- 


vince us, that the Spiritualty are bleſſed with a ſuperior 
Knowledge and Experience in the Laws in being of 


all Kinds; his Lordſhip's Reaſoning would be right. 
Let us for once take a View of the ſeveral Branches of 
our Eccleſiaſtical Law, and the ſeveral Helps neceſſary 


31. 


to a thorough underſtanding of it, as his Lordſhip hath: g. 


enumerated them: They are Acts of Parliament, the 
Provincial and Legatine Conſtitutions, with the Com- 
mentaries of Linwood and Athon ; the Canons of 1603; 


the Rubricks; the 39 Articles; the Reports, (a Libra- 


ry of themſelves; ). the Practice of the Church, as ap- 
pearing on the Eccleſiaſtical Records, and Regiſters of 
the Epiſcopal Sees, and the Body of the foreign Canon 
Law: Let me add the Body of the Civil Law. I be- 
lieve I may venture to ſay, that if Spiritual Perſons 
were to devote themſelves to the Study of theſe ſeveral 
Branches of our Eccleſiaſtical Law, with an Applica- 
tion neceſſary to gain a tolerable Underſtanding of the 
whole, they would find very little Leiſure for the more 
ſpiritual Duties of their Function. 

The Canon Law, ever watchful over the Dignity 
and Immunities of the Prieſthood, hath provided a 


Helb- meet for the Biſhop, whom we call the Chancellor. 


Dr. Ridley ſays, ** Chancellors are equal, or near equal Ridley's 


„ in Time, to Biſhops themſelves ; — yea Chancellors 


<< ſhop muſt of neceſſity have a Chancellor: And if any 
„ Biſhop would ſeem fo compleat within himſelf, as that 
he need not a Chancellor, yet may the Archbiſhop 
of the Province, wherein he is, compel him to take a 
| Tx” % (Chancellor; 


View, Sc. 
f ä Edit. 166 
< are fo neceſſary Officers to Biſhops, that every Bi- p. OO 


156. 


« Chancellir ; or if he refuſe fo to do; put a Chancellor 


136-1 . 
« on him. For the Law doth preſume, it is a Matter 
c of more Weight than one Man is able to ſuſtain, to 
* govern a whole Dioceſe by himſelf alone. And there- 
< fore, howſoever the Nomination of the Chancellor be 
„in the Biſhop, yet his Authority comes from the Law, 
«© and therefore he is no leſs accounted an Ordinary by 
« Law, than the Biſhop is.“ Dr. Godolphin agrees 
with Ridley, and adds, After Princes had granted to 
“ Eccleſiaſtical Perſons. their Cauſes and their Con- 
« ſiſtories, and Circumſtances varying thofe Cauſes 
into a more numerous Multiplication, than were 
& capable of being defined by former Precedents, 
< Neceflity called for new Deciſions, and they for 


"& fuch Judges as "were experienced in ſuch Laws as 
were adapted to Matters of Ecclefiaſiical Cegni- 
-© zance; which would have 1 too prejudicial an 


« Avocation of Biſhops from the Exerciſe of their more 
e divine Function, had not the Office of Chancellor, 
e in determining ſuch Matters, been an Expedient to 
prevent the ſaid Prejudice or Inconvenience.” As to 
the Extent of the Chancellor*s Potber, he ſays, By this 
«© Chancellor, the Biſhop within his Dioceſe keeps his 


Court according to Eccleſiaſtical Laws, in all Mat- 


< ters pertaining to his Furiſdiction, or otherwiſe relat- 


<< ing more immediately to the Church, or Government if 


Sect. 10. 


ce the Clergy.— The Chancellor, as he is Oculus Epiſco- 


pi, ought to have an Eye into all Parts of the Dio- 
e ceſe; and hath, immediately under the Ordinary, 


P. 22, 23, 
24, 25. C. 
1027. 


P. 25. 


« Juriſdition in all Matters Eccleſaſtical within the 
& ſame; not only for the Reformation of Manners and 
« Puniſhment of Enormities of a ſpiritual Nature, by 
« Eccleſiaſtical Cenſures, but alſo in Cauſes Matrimv- 
„ nial and Teſtamentary.” His Lordſhip hath taken 
Pains to ſhew, that the voluntary Juriſdiction of the Bi- 
ſhop, is not inveſted in the Chancellor, as ſuch, and 
without ſpecial Words in his Commiſſion for that Pur- 
poſe. But as to the contentious Juriſdiction, or the Cog- 
nizance of all Cauſes inſtituted in the Conſiſtory Court, 
he allows, that being a Work not fit to be attended by 
the Biſhop in Perſon, is delegated to the Chancellor, 


and ought to be ſo. The Uſe I would make of theſe 


| {hall appoint a Perſon well skill'd in the Civil and Can- 


Things is, that ſince the Law requires that the Biſhop 


non 


11 
non Law, to hear and determine Cauſes cognizable in 
the Conſiſtory Court; and ſince Lay men fo qualified are 3y. H. 8. 17. 
by Law declared capable of that Charge; it doth net 
ſeem to me fo contrary to the natural Reaſon of the 
Thing, or to the general Tenor of our Conſtitution, a3 
his Lordſhip repreſents it, that the principal Profeſſors 
of the Common, Civil, and Canon Laws, ſhould be 
among the ultimate Judges of the /ame Cauſes by Way 
of Appeal. * | | 
There are. other Matters mention'd by his Lordſhip, 
by Way of Objection to the Modern Practice of join- 
ing Lay Lords and Lay Judges with the Biſhops in the 
Commiſſion of Delegacy, which out of Deference to 
his Lordſhip, muſt be taken Notice of ; though I fear 
my Readers will think I am miſpending their Time in 
doing ſo. It will not be deny'd, ſaith his Lordſhip, p. 21, 
„ that the laſt Reſort of all Eccleſiaſtical Cauſes was 
given to the King, upon the ſingle Conſideration of his 
* e Head of the Church. — Be it ſo: And will 
it therefore follow, that his Majeſty ought to exerciſe 
his Supremacy in this, and all other Inſtances, by the 
Hands of Church-men only? But, * the firſt Statute 
of Appeals (24. Henry VIII.) expreſly limits the Cog- 5. 
c nizance of ſpiritual Matters to fpiritual Perſons,” — 
The 24. of H. VIII. provides for no Appeals beyond 
the Archbiſhop ; and conſequently doth not come up to 
this Caſe. But this ſecond Statute which intitles B. 
<< the King to the ultimate Cognizance by Commiſſion, 
& doth not limit him to any other Perſons ; but leaves 
c him wholly to his own Choice.” It doth ſo: And there- 
fore one would reaſonably hope, no Perſon will diftate 
to him in a Matter left by the Conſtitution wholly to 
his own Wiſdom. Es be 3 
But his Lordſhjp aſſures us, There are no Foot- ſteps 7. 
ce of any of the Nobility or Common Law Judges in 
c Commiſſion, till the Year 1604. nor from 1604, are 
te they found in above one Commiſſion in forty, till the 
„ Year 1639. from whence (i. e. from the Downfall of p. 22. 
« Biſhops and their Furiſdiftion, wHiCH ENSUED) 
ce wemay date the pr eſent Rule of Mixtures in that Court.” 
- - -- His Lordſhip will be pleaſed to remember that the 
Point under Conſideration, is the Fitneſs or unfitneſs 
of theſe Mixtures 3 whether they are, or are not, agree- 
able to the general Tenor of our Conſtitution, and the 
$o C 3 natural 


— — _ — 
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P. 25; 


F. 14. 
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natural Reaſon of Things: This, I think, is the only 


Point, his Lordſhip and his Readers are concerned i in. 
And therefore, whether theſe Mixtures were introduced 


at the Commencement of the Statute of Appeals, or 


ſeventy Years afterwards; or whether they became fre- 


quent in Practice, at or about the Year 1639, or at 
any other Period, is not, in my Apprehenſion, at all 


material. Nor can I think it decent, or perfectly con- 
ſiſtent with his Lordfhip's known Candor, to connect 
the Downfall of Epiſcopacy with theſe Mixtures ; un- 
leſs they may be preſumed to have ariſen from a Diſlike 


to Epiſcopal Government, or to haye pav'd the Way 


to the Downfall of it. 

A Man muſt be an utter Stranger to our Hiſtory, 
who can imagine there was any Diſinclination towards 
Epiſcopacy in thoſe, Who were at the Head of our Ec- 
cleſiaſtical Affairs in the Year. 1639. But it happen'd 
that a Practice, which hath fallen under his Lordſhip's 
Diſpleaſure, began to take Place about that Time, viz. 


a few Years before the Downfall of Epiſcopal Juriſuic- 
tion in England: And fo two Events, which have not 


the leaſt Relation. to each other in their Motives and 
Tendency, are connected by a ſignificant (7, e.) where- 


by ſomething ſeems to be inſinuated which muſt not be 


diretly affirmed. His Lordſhip ſays very truly, that 
the Downfall of Epiſcopacy enſued theſe Mixtures. 


am therefore {till to learn how they can be dated from 


that Eyent : The Device of dating a Rule of Practice 


from an Event, which followed it at the Diſtance of 


ſome Years, is new to me. | 
Beſides, Epiſcopacy indeed fell, but it ſoon revived; 


and yet thoſe Mixtures, which bis Lordſhip inſtruets 115 


to date from the Downfall of Epi ſcopacy, continue to 
this Dd, ; and are lily . — 4 a better 
Expedient can be found out, than that his Lordſhip pro- 
poſeth. It is, hat upon Appeals to the King, the Cauſe, 
if it be a Matter F Meigbt, ſhall be finally heard by 
the Convocatian; or otherwiſe, by three or four Biſhops, 
to be naminated for that Purp oye by the King, It may 
be proper to acquaint my Readers, that the Paſſages Ct- 


ted by his Lordſhip from the Reformatio Legum, &c. 


care, as his Lordſhip ſaith, grafted into his Commentary 

© as CANDIDATES for a Place in our Conſtitution, 

i in Cale the CopyoraFing ſhall think them de- 
= - | "Ry ſerving,” | 
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re ſerving.” This Expedient is one of thoſe Cita- P. 22. C. 
tions; and therefore muſt be eſteemed a Candidate re- 1082. 


commended by his Lordſhip to the Favour of the Con- 
vocation. It happens unfortunately for theſe Candidates, 
that his Lordſhip hath choſen a Patron for them, which 
cannot introduce them into our Conſtitution, while a 
certain peremptory Aci of Parliament, I mean the Act 
of Submiſſion, ſtands in the, Way. But I will not an- 
ticipate what will come more properly under the Head 
of our Eccleſiaſtical Legiſlature - - -- | 

In the mean Time it is fit we examine the Scheme; 
which in ſhort is, that the Convocation, or at leaſt a 


Committee of Biſhops, ſhall be the ultimate Fudges in all 
Eccleſiaſtical Cauſes. Is it propoſed, that the Convo- 
cation ſhall be _— kept ſitting, in order to re- 


ceive Appeals? Or ſhall it be called as often as the 
Buſineſs of Appeals requires it? Or ſhall its Seſſions at 


leaſt keep Pace with the Seſſions of Parliament? Which 


Way ſoever we take, I fear the Clergy will ſoon com- 
plain of the intolerable Burden of Appeals. Tis owing 
to the Wiſdom of the Adminiftration, and its tender 
Regard for the Clergy, that their Attendance in Con- 
vocation' hath been ſo happily diſpenſed with for ſome 
Years paſt. One would therefore reaſonably hope, that 
no Friend the Church hath will propoſe a Change in the 
Conſtitution, which will render his Majeſty's Indul- 
gence to the Clergy in this Reſpect, altogether fruitleſs. 


There is, indeed, another Part of the Scheme, which 


is not liable to the ſame Objection: And poſlibly the. 
Name of the Convocation might be made uſe of, in order 
to Countenance an Alteration in the Law, which it 
was eaſy to foreſee would terminate in what was prin- 
cipally, if not ſolely, intended, the mating @ Com- 


mittee of Biſhops the ultimate Fudges on Appeals. 


I remember, about twenty Years ago, when a ſecond 


Reſtoration was talked of as apoſlible Thing, it was repor- 


ted that the Pretender had been prevailed upon by Leſſey, to 
offer a Temper with Regard to the Supremacy, from 
which great Effects were expected. It was, that if 
the People of England would reſtore him to, what he 


ralls, the Throne of his Anceſtors, He, in Return, would 


part with the Supremacy, the great Stumbling- Block 

to Papiſts and High Churchmen. And, leſt the Lat- 

ter ſhould entertain a Jealouſy, that a Bigot to the Ro- 
be. os miſh 


| P. 22. 


1 


miſh Faith might think of reſtoring t Supremacy 


to that See, as Queen Mary did; they had Aſſuran- 
ces from their Agent, that it ſhould be veſted in a 
Committee of the Engliſb Clergy; whereof the Arch- 
biſhop of Canterbury, for the: Time being, to be al- 


Ways one, This, I remember, was talked of, as Part 


of Leſſey's Scheme, for Reconciling our High Church- 
men to hs Pupil. Whether there was any Foundati- 
on for the Report, or no, I will not take upon me to 
ſay : But, I confeſs, the Scheme his Lordſhip hath 
here adopted and recommended, with what immedi- 
ately follows it, brought the.Story freſh to my Mind. 

For his Lordſhip, having mentioned the Expedient 


| Propoſed by the Reformatio Legum, &c. proceeds; 


To theſe Corollaries, which relate to the judicial 
« Adminiſtration. of ſpiritual Matters, as properly be- 
<< longing to the Spiritualty, in Subordination to the 
* King, as ſupreme Head; I will add one more, which 
* (tho* not judicial) ſeems naturally to ariſe from 
that Knowledge, Sufficiency, and Integrity of the Bo- 


| L dy 41 mentioned in the ſaid Statute (24. Hen- 
* 
ry | 


y VIII.) viz. that as in Matters judicial, ſo alſo 
in Matters prudential, they (the Spiritualty) are the 
* mot proper Aſiſtants to the Prince in the Admini- 
** ftration of ALL Heirs which concern SPIRITUAL 
** PERSONS AND SPIRITUAL THINGs. And the 
** Obſervation of my Lord Coke (that this King- 
% dom hath been beſt governed, when the Tempo- 
ralty and Spiritualty have kept within their reſpec- 
** tive Bounds as to Judicial Adminiſtration) holds e- 
* qually with Regard; to Adminiſtration of other 
* Kinds: That is, all Work, of what Kind ſoever, is 


„ 


* 


| 15 moſt like to proſper in ſuch Hands, as underſtand it 
beſt, and haue it moſt at Heart. A Suggeſtion which 


„ is. not made here with Regard to the State of 
Things at any particular Time, (for to ſpeak Truth, 
there are few ; wherein the Church has not been 
* 4 Sufferer in this May) hut upon a Preſumption, 
* which is too well grounded both in Reaſon and Ex- 
*6 perience, that when Eccleſiaſtical Affairs are under 
*© the Diſpoſition and Influence of Tempora Miniſters, 
they will be always manag d in Subſervience to Tem- 
*e poral Ends, far more than to the Ends of Religion 
and the real Benefit of God's Church.” — 2 


ov 


3 1 | 
| ſmall. Acquaintance with Eccleſiaſtical Hiſtory, will 
eonvince us, that the ſacred Names of Religion and 
the Church of Cod, 2 been proſtituted to the worſt 
of Purpoſes. The Ambition, ct and unrelenting 
N of the Remh Clergy, ſhelter'd themſelves from 
Obſervation of the well-meaning, but miſguided 
Lawety under theſe and the like venerable Sounds. 
ere Princes, who endeavour'd to deliver themſelves 
and their Ay from Sacerdotal Bondage, to be 
hunted down as Beaſts of Prey? They have been pro- 
nounced ex Cathedrd, Rebels ta Gad and bis Church. 
Was the Wealth of Kingdoms to be Ipent in the Riot 
and Luxury of the Religious Orders? Donations to 
that End were tiled Gifts to God and his Church. 
Have Multitudes of humble, modeſt and inoffenſive 
Chriſtians fallen under the Diſpleaſure of the Priefthood ? 


Mankind, by the mere Abuſe of Words of facred Im- 
port. His Lordſhip is ſenſible of this Truth ; and, 
I doubt not, reflects on theſe groſs and awakening In- 
ſtances of it, with an Indignation becoming a Gentle- 
man and a Chriſtian. But he will permit me to ſay, 
that when the Words Religion and the Church of God, 
and. the like, are made uſe of to eſtabliſh a Monopoly of 
Power in the Clergy, the Abuſe of them is the fame 
in Kind, though not in Degree and in its Conſequences, 
23 in the Inſtances I haye mentioned. If I underſtand 
his Lordfhip, he is apprehenſive, that the Intereſt of 
Religion and the Church of God are not likely to be 
effectually promoted, until the whole Adminiſtration 
(under the Kiog) of Eccleſiaſtical Affairs is intruſted 
with the Clergy. He had before enter'd his Claim in 
Behalf of the Church, to the whole Judicial Admini- 
ſtration of Spiritual Affairs under the King: Here he 
backs it with another with Regard to the Prudential, 
and declares the Extent of both. It extends to ALL 
Fairs which concern ſpiritual Perſons and ſpiritual 
Things. A very large Portion of Power! too great to 
be parted with /;ghtly by thoſe of the Laiety, who have 


the 


Church, The 


= OD 
the Honour to be admitted into his Majeſty's moſt ſes 
cret Councils. They know full well, that the Intereſt 


and Concerns of Perſons and Things, commonly call'd 


Spiritual, are too cloſely blended with our Civil Affairs, 
and have too ſenſible an Influence on the W hole, to be 
haſtily canton'd out to the Clergy. It is not eaſy to 
foreſee all the Conſequences of his Lordſhip's Scheme; 
or to take in the whole Extent of Power, the ſpi- 
ritual Vicegerency would acquire by it: But this is 
certain, it muſt create a Clafhing of Intereſts, and a 
Diſtraction of Councils at the Helm; the ſure Indica- 
tions of a weak, diſtemper'd Adminiftration, and the 
ordinary Forerunners of its Diffolution, | 
There are two Branches of Power (to mention na 
more) jncluded in the Management of ſpiritual Perſons 


and ſpiritual Things, which, in our Circumſtances, . 


cannot be detach'd from the Civil Adminiſtration, with- 
out reducing it to a State of abſolute Dependence on the 
Clergy. Theſe are, the Power of calling, proroguing, 
or diſſolving the Convocation, with the Negative the 


Crown hath on its Proceedings; and the Nomination 


to all ſpiritual Promotions in the Gift of the Crown, 


particularly to the vacant Sees. The Affair of the 


Convocation will be conſider'd in its proper Place. 
As to the other, it may be ſufficient to ſay, that the 
Nomination to the vacant Sees, is the Power of filling 
up twenty-ſix Vacancies in the Houſe of Lords. A Pee- 
rage, with a ſuitable Revenue, and great Dependencies, 
are undoubtedly "Temporal Emoluments, though an- 


nexꝭ d to a Spiritual Office. And therefore, as ſoon as 


the Nation began to ſhake off the Fetters of Popery, 


the Crown was reſtored to its ancient Right of confer- 


ring Biſhopricks. Not indeed in the original Method, 
the bare Delivery of the Ring and Paſtoral Staff; but 
in a Method altogether as diſcretionary on the Part of 
the Crown, though I fear not quite ſo reputable to the 
Nane Rights and Emoluments an- 
nex'd to Biſhopricks, (particularly that of a Seat in the 
Houſe of Lords) are ſo capable of being employed to 
the Welfare or Detriment of the Community, ' that the 
Clergy of our Reformed Church have not yet had the 
Hardineſs to claim the Diſpoſal of them in direct Terms, 
But what hath been thought too much to be avowedly 
inſiſted on, is certainly included in the , 


[ 43 ] 
his Lordſhip makes in Behalf of the Church: Unleſs 
he would be underſtood, not to include Biſhops and 
Biſhopricks, under the Notion of Spiritual Perſons and. 
Spiritual Things. Bs | 


But why is the Civil Adminiſtration judg'd unfit for 
the Care of Spiritual Perſons and Spiritual Things? Be- 
cauſe, ſays his Lordſhip, It is a Preſumption too well P. 12. 
«© grounded, both in Reaſon and Experience, that when | 
& Eccleſiaſtical Affairs are under the Diſpoſition and 
© Influence of Temporal Miniſters, they will be AI- 
© WAYS managed in Subſervience to Temporal Ends, far 
„ more than to the Ends of Religion and the real Benefit 
* of God's Churth.” If by Temporal Ends, I may be 
permitted to underſtand, The Gaod of the Community; 
That, without Doubt, is very conſiſtent with all the 
Ends of Religion. It is itſelf one of the Principal Ends 
of Religiop ; and always conduceth to the real Benefit 
of God's Church: Though I fear Enthuſiaſts have ge- 
nerally thought otherwiſe. 

If by Temporal Ends, his Lordſhip underſtands Ends 
inconſiſtent with Religion, and detrimental to the 
Church of God; he will be pleaſed to inform us, upon 
what Reaſons, and from what Experience, a Preſumpti- 
on ſo injurious to the civil Adminiſtration is entertain'd. 

His Lordſhip's Reaſon for ingroſſing the ſole Diſpoſal and 
Influence in Matters call'd Spiritual, is, That “ alle, 22. 
„Work, of what Kind ſoever, is molt like to proſper in 
$ ſuch Hands, as underſtand it beſt, and have it moſt at 
«© Heart.” The Principle is certainly true, but the 
Fallacy lies in the Application ; Where. his Lordſhip 
ſeems to take a Fact for granted, which will not be haſti- 
ly admitted. For however Churchmen may conceive 

or affirm, concerning their own ſuperior Integrity and 
Sufficiency for Government, they muſt be content to be 
told, that the Lajety expect ſomething more from them 
than confident Aſſertions, in a Point of this Impor- 
tance, | 
Experience ſeems to be a tolerable Guide in the Caſe; 
and his Lordſhip himſelf hath appealed to it, But here 
again, the Reader muſt content himſelf with a round 
Affirmation, that Experience is on his Lordſhip's Side: 
The Hiſtorical Facts, the proper Baſis on which Experi- 
ence is built, are wholly omitted by him. Facts are 
ſtubborn Things, which will not bend to any . 


a] - 
of Power. His Lordſhip hath made himſelf accounta- 
ble for none of them. But ſince he hath been pleaſed to 
appeal to Experience, it would have been ſome Satisfacti- 
on to his Readers to have been, at leaſt, directed to what 
Part of our Hiſtory they ſhould confine their Enquiry : 
Whether the Experience of the Times preceding our 
Reformation, or the Tranſactions at and ſince that Peri- 
od, are principally rely'd on. Before the Reformation 
the Clergy enjoy'd a fulneſs of Power; they even ſurfeit- 
ed on it, till they diſgorg'd it: Were the Ends of Reli- 
gion, and the real Benefit of God's Church, promoted 
under their Adminiſtration? They were not. But the 
Reformation came, and ſet all Things right. I believe 
it will APPEAR, that the Great Work of the Reforma-. 
tion, was chiefly conducted by Lay Counſels, in Oppoſition 
#0 the Clergy. The Ruling Clergy (I mean a very great 
Majority of them) comply'd indeed with all the Changes, 
all the contradiftory Schemes of Religion, which a fre- 
quent and abrupt Change of Counſels, under Henry 
VIII. Edward VT. and Queen Mary, made Way for. 
But they were active in none of the Changes, except in 
the Reſtoration of Popery under Queen Mary, and in 
the Cruelties of her Reign. The Act of Uniformity, 
a Law very conducive to the Ends of Religion, had not 
the leaſt Countenance from them: The Convocation 
then ſitting, declar'd for the Old Religion; and every 
Biſhop preſent in the Lord's Houſe, at the third Reading 
of the Act, proteſted againſt it. What a Condition hac 
this Church and Nation been in, if his Lordſhip's Rea- 
ſoning, grounded on the fuperior Knowledge, Sufficiency 
and Integrity of the Body Spiritual, had been regarded 
at that critical Juncture ! But happily for us, the Queen 
and her Miniftry were not amuſed with a Pomp of 
Words: Nor were they intimidated, when they ſaw all 
the Spiritual Governors of the Church, except one, (and 
he a Proteſtor too) -refign, and retire to their Beads, 
They ſoon provided for the Church another Set of Spi- 
ritual Governors: Who, to ſpeak the Truth, ſeem ra- 
ther to have comply'd with the Eccleſiaſtical Eſtabliſn- 
ment as they found Things ſettled to their Hands, than 
to have had any great Share in the Work: Since tis 

plain, they could not prevail for the Omiſſion of a few 
Ceremonies, which gave Offence to weak Brethren ; 
and which themſelves wiſh'd to ſee aboliſh'd : As ap- 


of bes. 
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pears from ſome very ſtrong Paſſages to that Purpoſe, in 44. vol. 
their Letters publiſh'd by Dr. Burnet; which I cannot Collection of 
ſtay to repeat. . ee 
In this Inſtance, at leaſt, Experience is againſt his p. 22 
Lordſhip's Rule, that the Clergy are the bejt Aſſiſtants is 
the Prince in the Adminiſtration af ALL Affairs that 
concern Spiritual Perſons and Spiritual Things. The 
Reformation, which nearly concern'd both, was happily 
conducted by other Counſels. And if on the other 
Hand, we turn our Thoughts to the Times ſince the Re- 
formation, wherein his Lordſhip's Scheme took Place, 
perhaps the Experience of thoſe Times may further con- 
vince us of the Weakneſs of the Scheme. It will not be 
deny'd, that our Eccleſiaſtical Affairs were under a meer 
Clerical Adminiſtration, from the Year 1628 to the 
Meeting of the Long Parliament. A Period remarka- 
bly infamous for a Series of weak, angry, ill-concerted 
Meaſures : Meaſures, calculated to beget in weak Minds a 
Veneration towards the Hierarchy; but executed with a 
PDedantic Severity, which produced a quite contrary Ef- 
fea. Certain Enthuſiaſtick Conceits concerning the 
External Beauties of Religion, and the Neceſſity of a 
general Uniformity in the Buſineſs of Holy Garments, 
Holy Seaſons, ſignificant Geſtures, Church Utenſils and 
Ornaments, ſeem to have been the ruling Principles of 
thofe Times. T heſe fill'd the Goals with Church Cri- 
minals, and ſent I houſands of our moſt uſeful Hands to 
ſeek their Bread in foreign Parts. Through the Influ- 
-ence theſe Principles had on our Spiritual Governors, 
 Maultitades of learned and conſcientious Preachers were 
-filenced ; and expoſed at once to the two greateſt Tryals 
which can befal Human Nature, publick Infumy, and 
remedileſe Want. Theſe PRINCIPLES alone, and a 
Conduct on our Part ſuited to them, broke our Union 
with the Ręfor med Churches abroad, and fomented a War 
in Scotland Which, together with a general Alienation + 
of Affections at Home, occaſioned in great meaſure by a 
_— Exerciſe of Eccleſiaſtical Diſcipline, prepared 
Things for that Scene of Miſery, which ended in the 
Ruin of our Conſtitution. Theſe were the Effects of an 
Adminiſtration purely Sacerdotal, in Matters commonly 
call'd Spiritual! And though his Lordſnip is pleas'd to 
ſay, that there are few Times in ꝛuhich the Church hath 
not been a Sufferer under a different Management; be- 
| eve 


ä 
lieve it would Puzzle a wiſe Man to ſhew, wherein the 
Church hath been a greater Sufferer, than in the Effects 


of LAup's Adminiſtration ; which takes in the whole 


An. 1628. 


Period I have mentioned: For though he did not get to 
Canterbury till the Year 1633, he was, notwithſtanding, 


Prime Miniſter for Eccleſiaſtical Affairs, from the Mo- 


ment he was advanced to the See of London. 
T he ultimate Cognizance of all Eccleſiaſtical Cauſes, 


and the ſole Prudential Adminiſtration under the King, 
pf all Affairs which concern Spiritual Perſons and Spiri- 
tual Things, are Points ſo nearly ally'd, that I was 


tempted to conſider them together in this Place; though 
perhaps a little out of Method. For there is a Point of 


Juriſdiction claim'd by his Lordſhip in Behalf of the 
| Clergy, which yet remains to be conſidered : It is no 


P. 30. 
P. 31. 


leſs than the Detection and Puniſhment of all manner of 
Vice. This, in his-Lordſhip's Judgment, is the proper 
Province of the Spiritualty; a Work moſt Likely to ſuc- 


 ceed in their Hands, and moſt likely to be purſued by them 
A Work, which the general Frame of our Confſtituti- 
on hath aſſign'd to Spiritual Hands; and which more 12 | 
pecially belongs to the Church. It hath ſometimes fallen 
in my Way, to attend the publick Adminiſtration of 
| Juſtice, at our Courts of Goal-Delivery and Quarter 
Seſſions: And it hath been a ſenſible Pleaſure to me to 

- obſerve, that thoſe ſolemn Meetings are conſtantly open- 
ed with his Majeſty's Proclamation, exhorting and re- 
- quiring all Civil Magiſtrates, to uſe their utmoſt Dili- 
gence for anſwering his Majeſty's moſt pious Intentions ex- 
| preſſed in the Proclamation : And in general, to put the 


Laws in Execution againſt all manner of Vice, Immora- 
lity and Profaneneſs. This, I ſay, hath often given me 


- a ſenſible Pleaſure: And I doubt not, I am now ſpeak- 


ing the Sentiments of many good Men. But if we are 


to rely on his Lordſhip's Judgment, we have been taking 


Pleaſure, in what ought to have given us quite con- 
trary Sentiments. For in his Lordſhip's Scheme, the 
Laws impowering the Civil Magiſtrate to puniſh Vice, 


have rather defeated, than POS, the Ends they 


ay, I doubt his Lordſhip 


were intended to ſerve. 


muſt admit on his own Principles, that his Majeſty's 


| Zeal for Reformation, expreſſed in his Proctamation, 


hath not been according to Knowledge. For though his 


Lordſhip hath no ObjeRion to Statutes made for the 
| Rs Puniſhment 
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Puniſhment of Vice by Temporal Penalties, while they 


are confider'd only as Proviſions in Aid of the Eccleſia- 


tical Power; yet, ſays he, “If the Helps which the 


c Temporal Legiſlature affords the Church, happen to 


ec be unneceſſary, or to be apply'd in an undue Man- p. 30, 31. 
cc ner, they do not only do no Service, but a manifeſt 


< Diſſervice to the Church; by taking the Suppreſſion of 
< Vice out of the Hands of the Spiritualty, (whoſe pro- 


& per Province it is, and 20% are moſt like to purſue it,) 


c and putting it into the Hands of the Laiety.”— © The 
c Correction of Vice, and of other Defects and Irregu- 


<« Jarities of a Spiritual Nature, is moſt like to ſucceed 
< in thoſe Hands, to which the general Frame of our 


c Conſtitution has aſſigned it, that is, in Spiritual 


4 Hands: And as to Temporal Penalties, the onLY 


< way to make them truly beneficial to Religion, is 


© to provide them, as a further Terror and Puniſh- 
% ment, to be CALL'D IN AS OFT AS the Cenſures 


< of the Church are diſobey'd.” The whole Paſlage is 


to the ſame Purpoſe, and is too remarkable to be paſled 


over ſlightly, either in Juſtice to his Lordſhip, or to thoſe 
who have been lately taught to regard the Codex as the Biſhop of 
beſt Book that hath been written on our Eccleſiaſtical Con- Lickfield's 
flitution ſince the Reformation. But as I ſhall have Occa- * 


ſion to quote the Paſſage more largely, when I come to 


ſhew, how far the Doctrine advanced in it derogates from 
the Honour of the Legiſlature, I ſhall for the preſent 
content my ſelf with this ſhort Extract from it. 
In the mean Time, what is there in the Nature of 


Things, which renders the Suppreſſion of Vice and Pro- 
faneneſs, a Work unfit for Lay Hands? Or whence is 


it, that it becomes the proper Province of the Spiritual- 
ty? For my Part, I have always conſider'd the Civil 

Magiſtrate as the higher Power, who beareth not tho 
© Stword in vain; who is a Terror to evil Doers, the Mi- 


_— of God to execute Vengeance on them that do evil. 


ill his Lordſhip be pleaſed to convince me of my 
_ Miſtake ; will he ſhew me how the Caſe is altered ſince 

the Apoſtle's Days; how that, which was the Duty of 
Heathen Princes, is become a-Work unfit for Chriſtian 
Magiſtrates? His Lordſhip has not, indeed, totally ſhut 
the Civil Magiſtrate out from all concern in the Suppreſ- 
ſion of Vice; but the Terms on which he is admitted 

to bear a Part in the Work, are, if poſſible, more diſ- 


honourable 


foreſee. 


Perienec of th Body Spiritual, in Eccigſigſtical Matters, 


Fi 


honourable to him, than a total Excluſion: For, in his 
Lordſhip's Judgment, the only way to make Temporal 


Penalties beneficial to Religion, is to provide them as a 
further Terror and Puniſhment, to be called in as oft as 
the age the Church are diſab d. In other Words, 
the Civil Magiſtrate, who 'ought to have no original 


Juriſdiction in the Puniſhment of Vice, no Cognizance 


of the Crime, ought however to be always ready at the 


_ Church's Call, to puniſh thoſe whom ſhe condemns. - 


I doubt his Lordſhip's Zeal, .in the Cauſe of Virtue, 
hath betray'd him into an Inconvenience he did not 
For are Temporal Penalties to be called in As 
OFT as the Cenſures of the Church are diſobey' d? Sup- 
poſe then, (the Suppoſition is not very extravagant) that 
Spiritual Cenſures ſhoald happen to be inflicted upon im- 


proper Motives, or without Grounds; is the Magiſtrate, 


without Examination, to lend his Aid to inforce tbem? 
I hope not; for that would be making the Reverend 


Judges no better than the Church's Hangmen. Their 
Lordſhip's will pardon-the Coarſeneſs of the Expreſſion. 


— But the. Caſe is certainly ſo: If they were bound to 


_ inflict Temporal Penalties, in conſequence of Church 


Cenſures, without examining whether the Church hath 
exceeded or abuſed her Juriſdiction, the Church would 


be, to all Intents and Purpoſes, the ſole Judge, and 


their Lordſhips mere Executioners in the Caſe. A Drud- 


gery, the Legiſlature will never impoſe upon them. On 


the other Hand, if a Right be reſerved to the Judges, 
of entring into the Merits of the Cauſe, before they 


proceed to Puniſhment, I doubt his Lordſhip's Scheme 


will fall to the Ground. For then Temporal Penalties 
ought not to be called in, As OH as Spiritual Cenſures 
are diſobey'd; unleſs it be likewiſe Part of the Scheme, 
that Spiritual Cenſures ſhall -be- conſtantly inflicted · on 


proper Grounds, or that the Spiritual Judge (who after 


all is frequently a Layman) ſhall be infallible and im- 


pecca 


It may not be amiſs to obſerve as we go on, that eve- 
ry Argument of his Lordſhip, for the Extenſion of Ec- 


cleſiaſtical Juriſdiction, is grounded on the different 


Views, Employments and Abilities of the Clergy and 
Laiety. The good Mort of Reformation is the proper 
Province f the Clergy; the ſuperior Knowledge and Ex- 


greg 
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are inſiſted on to ſhew the Inconvenience of the modern 
Mixture of Spiritual and Temporal Fudges in the Court 
of Delegates. It is repreſented as a Reproach caft on 


the Church, by her Enemies, that ſhe adminiſters her 


Government and Diſcipline by the Hands of Laymen, 
which his Lordſhip aſſures us is merely accidental. But 
it ſeems to have eſcaped his Lordſhip, that it is like- 
wiſe purely accidental, and not owing to the Conſtitu- 
tion of the Church, that her Government and Diſci- 
pling, as far as it is adminiſtred in the Spiritual Courts, 
s not always adminiſter d by Lay Hands; Hands, in 
his Lordſhip's Opinion, utterly unfit for the Work. 
Eccleſiaſtical Juriſdiction, as exerciſed in the Spiritual 
Courts, is adminiſter'd by. the Hands of Chancellors, 
Officials, or Surrogates, who frequently are, and by 


expreſs Proviſion of Law always may be, Layien. 3 Hz, 8, 


How then is it ſaid, that the Correction of Vice is, by 
the general Tenor and Frame of our Conſtitution, aſſign- 
ed to Spiritual Hands? And why may not that Juriſdic- 
tion be as effectually adminiſter'd by Lay Magiſtrates, un- 
der the Direction of Acts of Parliament, as by Lay Chan- 
cellors, &c. under the Authority, and by the Methods 
of the Canon Law? _ eee eee T2. 

I begin indeed to ſuſpect, that the Grievance at the Bot- 
tom, is not ſo muchithat Laymen have Juriſdiction in 


the Caſe, as that it is put into a Courſe of Trial; better 


ſuited to the Genius of a free. Government: Becauſe 
I find his Lordſhip complaining, in very tragical Terms, 
of. the aboliſhing the wholſome Diſcipline of Canonical 


Purgation; which in ſhort was thus: Perſons accuſed 


upon common Fame, were, upon this Aceufation alone; 
unſupported by any Evidence, cited to appear in the 
Spiritual Court, and there charged with the Crime: If 
they deny'd the Charge, the Judge aſſigned them a Day 


to appear, with five or ſix of their Neighbours (who 


were called Compurgators,) and to make Purpation ; 
which was done by the Defendant's ſwearing to his own 
Innocence, and the Compurgators ſwearing that they 
believ'd what he had ſworn to be true. If the Defend- 
ant refuſed to purge himſelf on his own Oath; or could 
not procure Compurgators to ſwear, as before, for him, 
he was looked upon as convict, and the Judge proceed- 
ed to Sentence, in the ſame Manner as if he had been 


convicted by his own Confeſſion, or upon Evidence. 
| D His 
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His Lordſhip 8 of this Proceeding, which he 
18 is pleaſed to call a wholeſome Diſcipline, ſays, ** Where 
<< the Life and Converſation 7 any Perſon has drawn up- 


on him ſuch a ſtrong and general Preſumption of Guilt, 


that tho' he ſwears himſelf innocent, fix or ſeven Per- 
<< ſons cannot be found in a whole Pariſh, who believe he 
ſwears true, ſuch a one ſeems to be fully ripe for the 
* Shame and Scandal of publick Penance. I ſhall not 
make any Obſervation upon the Time when is 


cc 


2. important Branch of Eccleſiaſtical Diſcipline was .abo- 


„ liſhed; nor take upon me to ſay, how much the Loſs 


11. 


of it has contributed to that unuſual Boldneſs and 
<* Openneſs, with which Lewdheſs and other Immora- 


© lities. have ſince reign'd, and do ſtill reign, in this 
Nation: But this I may venture to affirm, that it 
cannot but be Matter of Grief to all good Men, to 


< all who are Lovers of Virtue and Religion, and have 


-*© a Concern for the Honour of God, to ſee the Church 
* (to which the Suppreſſion of Vice more eſpecially be- 
„ longs, and in whoſe Hands the Work is moſt likely 
- << to; proſper) thus reftramed and RES in the Exer- 


„ ciſe of her * pline. 


I am really ſurpriz'd his Lordſhip doth not ſee the 


- Injuſtice and Abſurdity of this Proceeding ; which 
carried the Eccleſiaſtical Juriſdiction to a Pitch of T y- 
ranny, even beyond the Oath, commonly called the 
Oath Ex Officio. The bare obliging a Man to accufe 
himſelf, or to anſwer upon Oath in a Criminal Proceſs, 
is contrary to natural Juſtice, and to the Equity and 
Moderation of all Laws, except only the Canon . 
It is acting the Part, not of a vigilant and prudent Ma- 


giſtrate, but of an Inquiſitor; a little miſchievous Ani- 


mal, who is perpetually upon the Hunt after Crimes, 
for the unmanly Pleaſure of Correction: It is lay ing 
People under a grievous Temptation to Perjury ; and 
' hath: doubtleſs betray'd thouſands into the terrible Cir- 


cumſtance of covering one Offence by a greater. For 


156 Car. 2. 6 theſe Reafons, among others, the Oath Ex Officio was 


- abrogated, after the Nation had ſeen ſome of the miſ- 
chievous Effects of it, in the Caſe of the poor Puritans. 


But the important Branch of Eccleſiaſtical Diſcipline, | | 


[22 which his Lordſhip mourns over, in the Paſlage J have 


* 


cited, carried with it all the Hardſhip, all the Tempta- | 


tion to Perjury, which attended the other Proceeding ; 


* | with 


Ty EE | 
with this further Circumſtance of Folly and Injuſtice, 
that an innocent Man was liable to be puniſhed, for not 
doing what was out of his Power to do. The De- 
fendant, upon the Day given for Purgation, was to ap- 
pear with his Compurgators, who- ſhould ſwear, Cc. 
Suppoſe the Compurgators will not appear, —Had the 
Defendant any Method to compel them? Or ſuppoſe 
when they appear, they will not ſwear that they believe 
the Defendant innocent; — ſurely they could not be com- 
pelled to that. His Lordſhip thinks, that when a Man's 
Converſation hath drawn on him fo general a Suſpi- 
- cion of Guilt, that tho* he ſwears to his Innocence, 
fix or ſeven Perſons cannot be found in a whole Pariſh, 
who believe he ſwears 'true; ſuch a Perſon ſeems ripe 
for the Shame and Scandal of publick Penance. But 
his Lordſhip very well knows, that innocent Perſons 
may be, and frequently have been, for a time, under a 
very general Suſpicion of Guilt ; ſo that perhaps they 
have not been able to find a ſufficient Number, who 
could, with a clear Conſcience, ſwear they believed 
them innocent. This, of it ſelf, is a Circumſtance of 
ſore Diſtreſs. to a good Man; and as this may, and 
frequently hath been the Caſe, is it fit that a Mind already 
overladen, ſhould be exerciſed with the freſh Anguiſh of 
an unrighteous Sentence, attended with publick Infamy ? 
J am confident his Lordſhip will not pronounce this 
Caſe ripe for the Shame and Scandal of publick Pe- 
nance. Beſides, his Lordſhip doth not ſeem to conſider, 
that the Point is not, whether fix or ſeven Perſons 
can be found who believe the Defendant innocent, but 
whether ſo many can be found who will SWEAR ta 
their Belief. The Difference of the two Caſes is viſh- 
ble; and thoſe who have had the Misfortune to fall 
under a popular Suſpicion (how groundleſs ſoever,) 
have ſeverely felt it. It requires a Degree of Courage 
and Virtue,. not ordinarily to be met with, to be able 
publickly and effectually to aſſert the Cauſe of injured 
Ie againſt the Tide and Cry of the Times. 
But if Fear and prudential Motives did not work at 
all in the Caſe, IIl- nature alone will frequently be ſuffi- 
cient to keep People from appearing in behalf of Perſons 
under Proſecutions of this Kind. A Man may, by a 
laudable Action miſunder/tood, draw upon himſelf fo 
general an Odium, that 5 1. World may be tempted 
2 £9 
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to take an unmanly Pleaſure in ſeeing him humbled 
at any Rate. | | | | 

Theſe Conſiderations, not to mention the Guilt of 
Perjury, which the Compurgators, as well as Defen- 
dants, were too frequently led into, are ſufficient to 
juſtify the Wiſdom and Equity of the Legiſlature, in 
diſarming the Church of this Engine of Canonical Op- 
preſſion. ] call it ſo, becauſe it appears to me to be an ex- 
orbitant Stretch of Power, introduced in the corrupteſt 


Ages of the Church ; conducing neither to the pro- 


per Diſcovery of Guilt, nor to the Protection of In- 
nocence. His Lordſhip, in the Account he gives of 
it, doth not, I confeſs, ſuppoſe the Caſe of an innocent 
Perſon's falling under the Rigour of this important 
Branch of Eccleſiaſtical Diſcipline. But with great 
Submiſkon the Caſe of injured Inhocence, as well as 
that of real Guilt, ought to be taken into the Ac- 


count, in every Scheme we offer for the Adminiſtration 


of Juſtice ; otherwiſe indifferent Men will be tempted 


to ſuſpect, we are more concerned to make our Power 
felt, than to render it beneficial to Mankind. 


I am indeed ſorry to ſay, that the Enlargement of 
Church Power, with a rigorous Exerciſe of Eccleſiaſti- 


cal Diſcipline, ſeem to be the principal Ingredients, 
and leading Views of his Lordſhip's Scheme; other-_ 


wiſe I am at a Loſs to account for the Uneaſineſs he 
diſcovers, when his Subject leads him to mention the 


undoubted Right of the Crown to pardon in Suits, called 
in the Language of the Canon Law, Suits pro ſalute 


Anime. The Power of ſhewing Mercy, on proper 
Occaſions, and to Objects worthy of it, hath been, 
with great Propriety, called the brighte/t Fewel in the Bri- 
tiſh Crown. It is certainly a Prerogative his Majeſty exer- 
ciſes with the higheſt Pleaſure; a Pleaſure, no Man who 
hath not felt what is meant by a FATHER's Love, can 
fully comprehend. It hath been adjudg'd in the Courts 
of Common Law, that this Prerogative extends to all 
Suits in the Spiritual Court, inftituted, pro ſalute Ani- 
me ; by which are meant, all Suits where the Puniſh- 
ment of the Defendant is the ſole Object of the Suit, 


in Contra- diſtinction to ſuch, wherein private Rights 


come in Queſtion. His Lordſhip, ſpeaking of this Di- 
ſtinction, between Civil and Criminal Suits, and of the 
Rule of Law grounded on it, ſays, The F 8 
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cc they (the Books of Common Law) go upon is, that 
all Suits pro ſalute Anime, tho' proſecuted by a 
Subject, are really for the King, and may therefore 
be pardoned by him: But 7 hope they are for God 
& too, and on that Account very fit not to be pardon'd, 
<< but proſecuted and puniſhed : Nor can it be thought 
« for the Honour of the Crown, to diſcharge Adulterers, 
« Fornicators, &c. from the juſt Cenſures of the Church. 
-The Court (in the Caſe there cited) thought fit to 
c extend the general Pardon to all Suits, which tho* ad 


inſtantiam partis, were proſecuted only to inflict 
. © Puniſhment on the Offenders, pro ſalute Anime : An 


End, one would think, as worthy to be purſued in a 
„ Chriſtian Country, and to be freed from Interruptions 
„ this Nature, as Cauſes that concern the Body or 
„ Eftate.” | have already taken notice of ſome of the 
Effects, which Words of religious Import, s#&iIIfully 
thrown out in Debate, work upon the Imagination of 
unwary Readers. And indeed, T begin to doubt, whe- 
ther Authors themſelves do not ſometimes fall under 
the common Deluſion ; for if I am not greatly miſtaken, 
his Lordſhip is in good earneſt out of Humour. He 
hopes Suits in the Spiritual Court, are for God too, as 
well as the King, &c. He thinks the Good of Souls is 
an End as worthy to be regarded in a Chriſtian Country, 
as Cauſes which concern Body and Eſtate. There is 
a certain Tartneſs in theſe Periods, which betrays a 
thorough Impatience ranking at the Author's Heart; 
But if we could ſtate the Caſe coolly to ourſelves, and 
reflect, that the End of all criminal Proſecutions, whe- 


ther carried on in the Spiritual or Temporal Courts, and 
and of all Puniſhments (not capital) whether inflicted 


by one Juriſdiction or the other, is the ſame, the Re- 


formation of the Criminal, and for Example to others; 


that both Juriſdictions are united in, and flow from the 
Crown ; and that the Prerogative of Pardoning is found- 
ed in the Royal Supremacy over both ; that this Prero- 
gative, if rightly conducted, is nothing more nor leſs - 
than the diſpenſing with the Rigour of the Law, in 
Caſes where Wiſdom, Equity, and the Ends of Go- 
vernment require it: If we did, I ſay, reflect on theſe 
Things, we ſhould not be tempted to be out of Humour, 
when his Majeſty - exerciſes his Prerogative in Cauſes 
cognizable, as well in the Eccleſiaſtical as the Tem- 

3 | poral 
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poral Courts. We ſhould not, in this View of Things, 
2 diſpleaſed that his Majeſty ſometimes extends this 

Grace and Goodneſs to Perſons accuſed, or even con- 
victed, of Adultery or Fornication; upon the ſame 
Motives of Equity and Wiſdom, upon which he, at 

| other Times, extends the ſame Grace and Goodneſs to 
g | Perſons accuſed, or even convicted, of 'I reaſon or Felony. 

Ll - : Are Criminal Proſecutions inthe Spiritual Court for God? = 

| Proſecutions of the like kind, in the Temporal Courts 

| are, in every intelligible and juſtifiable Senſe of the Word, 
for God too. Civil Government is the Ordinance of 
God ; Civil Magiſtrates are the Miniſters of God 
and Juſtice temper'd with Mercy, is a principle Part 
of the moral Character of God. Are Suits and Puniſh- 

ments in the Spiritual Court for the Good of Souls? 
= Proſecutions in the Temporal Courts, if rightly con- 

| ducted, are directed to the fame End; the Reformation 
| of the Offenders, and for preventing the like Crimes 

in others, Where then is the Difference, or why is 
the Grace of the Crown towards Church Criminals 
only repreſented as an Interruption to the Courſe of 

Juſtice, unbecoming a Chriſtian Country ? Whence, 
ſay, ariſes it, that the Spiritual Judge alone hath a 
Right to be very angry, when he finds his Arm ftop- 
ped by the Royal Grace, ſo that he cannot have his 
full Blow at the poor Delinquent ? | x 

The Reader obſerves, that his Lordſhip having men- 
tioned Adultery and Fornication, as Enormities not to 
be diſcharged from the Cenſures of the Church, con- 
ciudes with an &c, which, for ought appears to the 
contrary, may include all other Crimes whatſoever : 

Not only Enormities of the like Kind with thoſe enu- 
merated, nor thoſe only which by the Laws in be- 
ing are cognizable in the Spiritual Court, but Offences 
of every Kind, and in every Degree, from Petty- 
Larceny to High-Treaſon. As to thoſe Crimes which 
the Law hath made Capital, I think I do not wrong 
his Lordſhip, in ſuppoſing he wiſheth to ſee the Church 
intitled to a Cognizance of them, in order to the Ex- : 
erciſe of Spiritual Diſcipline ; even after his Majeſty : 
hath, in his great Wiſdom and Clemency, vouchſafed 5 
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his P ardon to them. Delinquents, who, y the Srace 7 

of the Crown, have eſcaped the Sword of Juftice, | 

muſt, in his Lordſhip's Scheme, make their 3 | : 
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with the Church, or feel the Rod of her Diſcipline. My 


Readers will be pleaſed to remember, that the Citations 


from the Reformatio Legum & are ingrafted into the Co- p. 14. 


dex, as Candidates for a Place in our Conſtitution, in 
«© caſe the Convocation ſhall think them deſerving.” 
His Lordſhip hath favoured us with a Citation from that 


Book, upon the Subject under Conſideration. © Cum C. 10:3. 


© Cool Magiftratus aliguis, flagitioſos Homines, adhuc 
non Excommunicatos, præoccuparit & in Carcerem 
&© abduxerit; hi fi poſt ſententiam Mortis acceperint, & 
* nos lis poſtea pepercerimus, nolumus tamen indulgentid 


E© noſtra Eccleſie Diſciplinam impediri. Fudex igttur 


Eccleſiaſticus, illos Satisfactionis & Reliquorum offici- 


aerum commonefaciat; que, fi non omnia rite perficiant, 


„ Excommunicationis virga tantiſper flagellentur, donec 
& /alubrures Cogitationes ſaſceperint.“ 

Since his Lordſhip hath been pleaſed to adopt and re- 
commend this Method of dealing with Offenders after 
Conviction and Pardon, it will not, I hope, be eſteemed 
an unreaſonable Scruple toask, Upon what Grounds ſhall 
the Church proceed in her Cenſures; ſhall ſhe pro- 
ceed to Excommunication ; ſhall he deliver the Party 
over to Satan, upon the bare Credit of the former Con- 


viction ? Perhaps that was owing to Miſtake or Sur- 


prize, or to an over-rigorous ſtraining Matters in Point 
of Law or Evidence. This hath frequently been the 


Caſe; and wherever it hath appeared to have been ſo, the 


Royal Grace hath interpoſed Ex debito Fuftitie, to pre- 
vent the Execution of a haſty or unrizhteous Sentence. 


Or ſhall the Eccleſiaſtical Judge, before he proceeds to 


Admonition and Excommunication, re- examine the 


Merits of the Cauſe, and enter into every Circumſtance 


of Fact, and every Point of Law (Common and Statute 
Law) neceſſary to the forming a right Judgment of the 
Caſe; and upon the whole, acquit or condemn as he ſhall 


ſee reaſonable? This, I doubt, would be laying a Burden 


on the Judge, which he is no ways equal to: It would 


certainly begiving a Juriſdiction to him, which the beſt Z, De 
of our Popiſh Canoniſts utterly diſclaimed, and would, in toro compet. 


effect, be ſetting _ Canon above the Common and Sta- 
tute Law. 


There is no Maxim in. Law better eſtabliſhed, than peccatum. 


that the Eccleſiaſtical Court hath no Cognizance, no 
Manner of Juriſdiction in Treaſon or Felony. His 


| Lordſhip himſelf admits the Principle, but offers a 
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Scheme to the Conſideration of the Convocation, which, 
were it to take Effect, would utterly enervate it. 
And, indeed, he appears to me very unwilling wholly to 
give up the Power of the Church for Correction and 


Diſcipline, in caſe of Felony, even upon the Foot F our 


preſent Conſtitution. For having mentioned ſome Caſes, 


where the ſame Matters may be cognizahle by Spiritual 


C. 1077, 
1078, 


Hob. 121. 


Cro. Fames 


and Temporal Judges, for different Ends, he adds, that 
even in Capital Caſes this Rule is not wholly excluded. 
This Principle his Lordſhip grounds on a haſty extraju- 
dicial Opinion of my Lord Chief Juſtice Hobart, in 
the Caſe of one Searle, a Clergy man, convicted of Man- 
ſlaughter: And upon a very indigeſted Report of the 
ſame Cafe in Cro. Fames ; in which it was held, on Motion 


$39: Searls's for a Prohibition, That a Clergyman convicted of 


on 


e Manſlaughter, and allowed his Clergy, might be pro- 
« ceeded againſt in the Eccleſiaſtical Gar, upon the 


Foot of that Conviction, in order to Depriyation : 


« And that a Sentence of Deprivation, grounded on the 
«« Conviction, would be good.“ It is a Juſtice I owe 


the Readers of the Codex, to acquaint them, that 20s 
Point was afterwards otherwiſe adjudged upon ſolemn De- 


 King's-Bench 


„ ji 1h 747% this Searle. It is true the Court of 


on, refuſe to grant it: But a Prohibition was afterwards 


Hob. 288. 

Searle 
againſt 
Williams 5 


brought, and declared upon in the Common-Pleas, and the 
Cauſe ſtanding for Judgment of the Court, upon De- 
murrer, Judgment, ſays the Book, was given pn - 


« pen Argument by all the Fudges for the Plaintiff, that 
'« he ought not to be queſtioned now in the Spiritual 


6 Court, for this Manſlaughter. . 
Hobart, whoſe extrajudicial Opinion his Lordſhip hath 


cited, preſided in the Court of Common-Pleas, at the 
Time this Judgment was given; and not only concur- 


red in it, but ſpends ſeveral Pages in debating the Point, 


and giving the Reaſons the Court went upon. To cor- 


roborate their Opinion, he cites 2 Caſe in Point, which 


was adjudged the ſame way in the Time of Queen Eli- 
zabeth. It was the Caſe of one Nichols a Clergyman, 


who had been convicted of Felony, and had his Clergy, 


put was proſecuted 'in the Eccleſiaſtical Court, in order 
to Deprivation. The Judgment in that . Caſe was, 
& That after the Diſcharge of a Clerk Convict, he 


k gould not be queſtioned for it in the Kecleſiaſtical 


Court 


"OM 


| LT. © 
6 Court, as for an Offence to make the Church void 
by Deprivation.” Searl?s Caſe is likewiſe reported ogg 
by Rolle, and the Reaſons upon which the Judgment was N 
grounded, are ſum'd up in this ſhort Rule, That bj 
e the Allowance of Clergy, according to the Statute, 
ce theParty is purg'd and acquit of the Felony, and all 
<< Penalties and Damages incident to it, in nature of a 
„ Pardon.” It is ſurprizing that his Lordſhip ſhould ad- 
vance a new and very ſuſpicious Doctrine upon the ſingle 
Authority of Searles Caſe, without giving his Readers 
the leaſt Intimation, that the Point of Law ſuppoſed to 
have been ſettled in that Caſe, was afterwards over-ru- 
led, in the very ſame Caſe, by all the Fudges, upon ſo- 
lemn Argument, and Conſideration of former Precedents. 
If it ſhould be asked how this could happen J 
will not preſume. to anſwer that Queſtion ; but this Iwill 
venture to ſay, the latter Reſolution doth not appear to 
me to have eſcaped his Lordſhip's Obſervation, or to 
have ſlip'd his Memory; ſince Hobart's Argument, ſet- 
ting forth the Reaſons of that Reſolution, is cited in the ; 
Codex to different Purpoſes, no leſs than ſeven times: And 168, 1176, 
the Caſe is once refer'd to in the Margin, as an Authori- 1184. 
ty eſtabliſhing the Rule laid down in Cro. Fames, the ve- . 
y Principle it expreſiy and in direct Terms overthrows. 
An Author muſt be in a very uneaſy Situation, when 
he feels himſelf confronted by the Authorities he appeals 
to: But the Caſe is ſtill worſe with him, when his own 
Doctrine is crofling him at every Turn. This Inconve- 
nience, in both Parts of it, his Lordſhip ſeems to be un- 
der, in the Account he gives of the Authority of the fo- 
reign Canon Law, and the Grounds on which it was re- 
ceived in England, before the Reformation. The Body p. .s, 
“ of the Canon Law, conſiſting of the Canons of Coun- 
<< cils, Decrees of Popes, and the like, obtained in Eng- 
& land, by Virtue of their own Authority, in like manner as 
c they did in other Parts of the weſtern Church, ill the 
« Time of the Reformation; and from that Time have 
<< continued upon the Foot of Conſent, Uſage and Cuſtom : 
«© For which Diſtinction, we have noleſs a Warrant than 
c an Act of Parliament, made at the very Time when 
<< thoſe foreign Laws were declared to be zo longer bind- 
ing by their own Authority. _ N 
The Diſtinction his Lordſhip ſpeaks of is, that till 
the Reformation the Canons of foreign Councils, De- 
Cees 


[881] 
crees of Popes, and the like, were binding on the Sub- 
jets of England, by Virtue of their own Authority; 
or, in other Words, upon the bare Authority of Popes 
and foreign Councils; but that by the 25th of Henry 
VIII. they are declared to be 0 longer binding in that 
Manner; and now, ſince that Act, ſtand upon the Foot 
of Conſent, Cuſtom and Ufage only. I take it for 
granted, that wherever.a Law binds by Virtue of its 
own Authority, or upon the Authority of the Legiſla- 
ture, it binds the Subject univerſally ; and is a Rule of 
Action in all Caſes determined by it. But I can never 
admit, that the Canons of foreign Councils, and De- 
cCrees of Popes, did ever bind here in that Manner: 
Since there are numberleſs Caſes, in which they were 
never received in England; and, doubtleſs, the rejecting 
any of them, derogates as much from the Authority of 
the Legiſlators, as if the whole had been rejected. But 
let us conſider the Act his Lordſhip hath cited to this 
25 Hen. 8, Point. Where this your Grace's Realm recogniz- 
c. 21, „ ing no Superior under God, but only your Grace, 
& hath been and is free from Subjection to any Man's 
„ Laws, but only to ſuch as have been deviſed, made 
and obtained within this Realm, for the Wealth of 
the ſame; or to ſuch other, as by Sufferance of your 
* Grace, and your Progenitors, the People of this 
your Realm have taken at their free Liberty, by their 
cn Conſent, to be uſed amongſt them; and have 
<< bound themſelves, by long Uſe and Cuſtom, to the 
* Obſervance of the ſame: Not as to the Obſerv- 
< ance of the Laws of any foreign Prince, Potentate 
<< or Prelate, but as to the cuſtomed and antient Laws 
«© of this Realm, originally eſtabliſhed as Laws of 
the fame, by the ſaid Sufferance, Conſent and Cuſtom, 
<< and NONE OTHERWISE.” The Common Lawyers, 
for whom his Lordſhip, indeed, ſeems to have no great, 
Regard, have likewiſe cited this Act, but to a quite con- 
trary Purpoſe. Let us examine, whether they or his 
Lordſhip have the beſt Title to it. His Lordſhip aſſerts, 
that foreign Canons and Papal Decrees did bind in Eng- 
| land, by Virtue of their otun Authority : The AQ declares, 
1 that the Subjects of England, have been and are free from 
] Subjection to all Laws, not made within the Realm, 
except ſuch as by Sufferance of the Crown, they have 
taken at their free Liberty, and by their own Conſent, — | 
We : þ 8 
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be uſed among them. His Lordfhip admits, that from 7 
the Time of the Reformation, indeed, foreign Canons 
and Papal Decrees ſtood upon the Foot of Cuſtom and 
Conſent : The Act faith, that they were originally 
eſtabliſhed as Laws of the Realm, by Sufferance and Con- 
ſent, and ſubſiſt by Cuſtom, aud not otherwiſe. His Lord- 
ſhip is of Opinion, that the Act declares them to be 10 
longer binding by their own Authority; and grounds 
his Diſtinction between the Times before and ſince the 
Reformation, upon the Act. In what Clauſe of the Act 
doth his Lordſhip find this Diſtinction? Or where are 
they declared to be no longer binding by their own Au- 
thority ? In my Judgment, the Act declares they were 
never binding in that Manner; never otherwiſe than as 
Laws originally introduced by the Sufferance of the 
Prince, and Conſent of the People. | 
And yet this Act is the ſingle Authority his Lordſhip 
hath been pleaſed to cite, in Maintenance of the Aſſer- 
tion, that until the Time of the Reformation, the foreign 
Canon Law bound in England by Virtue of its own Au- 
thority. A Principle utterly indefenſible; and, which 
is worſe, undermined by his Lordſhip at the Time 
he was advancing it. For, in the very Page whence 
1 have quoted it, his Lordſhip mentions ſeveral Caſes 
in which the Canon Law had not been accepted in 
England, as being contrary to the Cuſtoms and Uſa- 
ges of the Kingdom: Among others, a notable Canon 
adjuſting the Size and Cut of a Parſon's Gown, with 
the true Canonical Cap, (a Matter ſtrictly and properly 
of Eccleſiaſtical Cognizance ; ) which Conftitution, not 
having been received in Exgland, did not bind the Cler- 
gy of this Church. Thus, I ſay, his Lordſhip ſeems 
to me to have undermined his own. Principle. If my 
Readers are not yet of that Opinion, they will have the 
Satisfaction of ſeeing it contradicted by his Lordſhip 
elſewhere, in direct Terms. 5 
When the Point in View is to prove, that long Uſe 
and Cuſtom, without the Authority of Parliament, is 
ſufficient to graft the foreign Canon Law into the En- | 
gliſh Conſtitution, we ate told, that“ All the Books C. Tit. 47. 
op | | 5 | | c. I. v. Ac 
VN. B. The Pages are miſnumber'd about this Part of the Cadex; and cepted or 
therefore I choſe to refer to the Titles and Chapters. © Confirm'd, 


agree, 
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agree, that foreign Canons and Conſtitutions, though 


not obligatory as ſuch, may well remain Laws to us; 
as having been long and generally receiv'd, allow'd 


Eid. v. Long and practis'd among us. — When Things of them- 


Uſe and 
Cuſtom. 


<6 ſelves do not oblige y the Authority of thoſe that made 
* them; yet, being generally receiv'd and allow'd, they 
© thereby become Law to us. -—— They (the foreign 
% Canons) bind not otherwiſe than as they are receiv'd 
& and allow'd: But when they are allow'd, they then 


Lay 


Bid. v. To © become Part of our Law.—— The whole foreign 
ſach other. C Canon Law was not receiv'd in England, as appears 


Bid. 


by the famous Caſe of the Legitimation of Children 
% born before Marriage, c. | 
His Lordſhip having mention'd divers foreign Canons, 
which, he ſays never became Part of our Law, adds, 
« Some of which were never allow*d in Practice; and 


c others, when attempted, were withſtood and declar d 


% againſt : Or though in Practice they might prevail by 
the over-ruling Power of the Court of Rome; yet they 
„ were all the while againſt the known Laws of the 
Land, and on that Account were never properly re- 
„ ceiv'd among us.“ So that, according to his Lord- 


| ſhip, the foreign Canon Law once obtain'd in England, 


by Virtue of its own Authority; and yet, great Part of 
that Law was never allow'd in Practice; and what was 


 allow'd was not obligatory as ſuch, or by Virtue of the 


Authority of its Legiſlators, but as receiv'd and allow'd, 
and not otherwiſe. » „„ 
It being admitted, that the over-ruling Power of the 
Court of Nome hath introduced ſome Points into Prac- 
tice, which yet never were properly recetv'd, or became 
Part of our Conſtitution ; one would naturally infer, 
that Practice alone, eſpecially in the Times before the 
Reformation, and in Points wherein this over-ruling 
Power may be ſuppos'd to have chiefly interpoſed, ſhould 
not be ſufficient to determine, what 1s, or is not, Part 
of our Eccleſiaſtical Conſtitution. Now, wherein is it 
ſo likely the over-ruling Power of the Court of Rome 
ſhould exert it ſelf, as in the Extenſion and Support of 


Bid. v. as Eccleſiaſtical Authority? And yet his Lordſhip in the 
they were, very next Page adviſeth his Readers To N and 


& examine our Eccleſiaſtical Records, in Order to the 
<< Support of Eccleſiaſtical Authority; ſince from theſe, 
sand 7Zbeſe alone, it can be made, appear on all Occa- 

| « ſions, 


[66]; 

& ſions, that it (Eccleſiaſtical Authority) is entitled to 
the additional Strength of Common and Statute Law: 

« Both which do ultimately reſolve into Practice. 
Nay, he frequently appeals to the Practice of the Church, 
as appearing on the publick Regiſters of the Epiſcopal 
Sees, as well before as ſince the Reformation, for the 
Proof of what he apprehends to be the Rights of the 
Church, in Oppoſition to the Judgments of Meſtmin- 
ſter-Hall to the contrary : Which Judgments, his Lord- 
ſhip ſuppoſeth would not have been given, Had the 
«< Rights and Liberties of the Church been ſupported, by 
Accounts of the Practice of the Church. And thinks, 
the Church is nearly concern'd for the Security of her 
uſt Rights, to be able to Habe all her Claims by the 
Teſtimony of Practice. How are theſe Things recon- 
cileable? Many Points have prevail'd in Practice by the 
over-ruling Power of the Court of Rome, which have 
never become Part of our Conſtitution: And yet both 
Common and Statute Law do ultimately reſolve into 
Practice; though fill the Judgments of Weſtminſter- 
Hall have frequently gone againſt the antient Practice 
of the Church. So that Practice is. and is not a Rule, 
whereby to aſcertain the Church's Rights; or to deter- 
mine how far Eccleſiaſtical Authority is entitled to the 
additional Strength of Common and Statute Law. 

The ApDITIONA IL, Strength of Common and Statute 
Law, is an Expreſſion which perhaps may carry an 
odd Sound to ordinary. Readers. I am free to con- 
feſs, that I, who have always eſteemed Common and 

Statute Law as the beſt, if not the only Eftabliſh- 
ment on which any Authority can ſtand in England, 
was at firſt ſcandaliz'd at the Expreſſion; and was 
even. tempted to queſtion the Accuracy of it. But a 
further Acquaintance with his Lordſhip's Scheme of 
Eccleſiaſtical Power, clear'd up my. Doubts upon that 
Head. The Authority of Common and Statute Law 
is, in his Lordſhip's Kue with great Propriety of 
Stile, call'd an Additional Strength. For when his 
Lordſhip comes to ſpeak of Statute Law as Part of 
the Law of the Church, he ſays, The Statute Law, P. 30. 
< though RECKoN'D fir/* in Point of Authority, comes 
& properly in the laſt Place, when it is conſider d as 
Part o the Eccleſiaſtical Lawof the Church of England: 
„For as Canons were made from Time to Time to 

+ | « ſupply 
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c tupply the Defects of the Common Law of the 


< Church, (viz. immemorial Eccleſiaſtical Cuſtoms) 


<<'ſo were Statutes added to enforce both Common 
% and Canon Law: And they are therefore to be 
„ confider'd as ſupplemental to both. Accordingly, 
<< the greateſt Part of the Statutes made before the Re- 
formation, which concern the Church and Clergy, 
< are directly levelled againſt Violences committed upon 
te their Poſſeſſions or Perſons by the Miniſters of the 
« King; and againft Incroachments of the Temporal 
6 Courts upon the Spiritual Juriſdiction. In like Man- 
<< ner ſince the Reformation, the State hath interpoſed 
by many Acts for the better ordering of the Poſſeſſions 
of the Church, and more eaſy Recovery of her 
« juſt Rights. And whereas in the Adminiſtration of 
Diſcipline and Correction of Vice, the Church can 
go no further than Spiritual Cenſures, in this Part 
alſo ſhe hath been aſſiſted from the State by addition- 
« al Temporal Penalties, --- But if theſe additional H 
are impoſed when there is no Need of them; © 
are given upon ſuch Terms as deſtroy or weaken 
< the Eccleſiaſtical Juriſdiction; or transfer Buſineſs 
« ofaSpiritual Nature from Spiritual toTemporal Hands: 
in ſuch Cafes the Interpoſitions of the State either whol- 
ly ceaſe tobe Real Aſſiſtances to the Church; or, atleaſt, 
the Benefit which the Church might otherwiſe reap 
from them is greatly abated. The Clergythemſelves may 
& bell be preſum' d the beſt Fudges what are the proper 
Methods for promoting Religion and the Intereſt of the 
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6c 


©. Church in all Kinds; how far their own Strength will 


'CC 


carry them in that Way; and when it is, that in Or- 
der to thoſe Ends, they need the Affiftance of the State. 
And therefore, the greateſt Part of our ancient Laws 


ce 


4 in Favour of the Church and Clergy, were made up- 


e on Special Petitions of the Clergy themſelves, to 
ce the Lig and Parliament. And we have alread 


„ obſerv'd; that Queen Elizabeth thought it n0 gb 
<<. able Meſſage to the Commons in Parliament, (for we 


are now ſpeak ing on the Foot of Reaſon only) that no 


HBilli concerning Religion ſhould be prefer d or receiv'd 


<<. there, unleſs the ſame ſhould be finſt conſider d and lił d b 
the Clergy. It is evident from theſeveral Meſſages whic 
c came from the Court on that Occaſion, that the 


Queen thought this a Point which nearly concern'd 


her 
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her own Supremacy. But the View with which 1 
mention it here, is not upon a Qugſtion of Law, but 


of Expedience only; Whether in Matters Spiritual 
the Spiritualty may not be preſum'd the moſt pro- 
per Fadges as of the Aſſiſtance which the Church really 
needs, and the ſeveral Degrees of it, ſo of the Me- 
theds by which that Aſſiſtance may be moſi effettually 
convey'd and apply d. In this Point the Conftitution 
of the Ecclettaitical Body is not unlike the Conſtitu- 
tion of the Body Natural; in the Care of which its 


"own Strength is to be try'd in the firſt Place; 
and when it appears that Nature cannot do the 


Work, then is the Time for Medicines, to be pre- 
par'd, and adminifter'd by skilful Hands, in fuch 


„ Meaſures as Nature needs them, and in ſuch Me- 


thods as are moſt likely to aſſiſt her. But to put Nature 
out of her own Courſe without Cauſe, or to force upon 
her unneceſſary Aſſiſtances, is not to preſerve, but to 


defliroy the Conſtitution. Medicines (like other Expe- 
riments) promiſe many Things which they do not 


perform; or however they may ſeem for the preſent 


to make the Work more quick and ſhort, it is fre- 


quently found in the End, that it had been far bet- 
ter to have left Nature, though ſomewhat more flow, 
to do the Work in her own Way. So in our pre- 


fent fs if the Helps which our Temporal Legifla- 


ture affords the Church happen to be unneceſſary, or to 
be apply d in an undue Manner, they de not only do 
no Service, but a manifeſt Diſjervice, to the Church; 
by taking the Suppreſfion of Vice out of the Hands 


of the Spiritualty, (whoſe proper Province it is, and 


who are moſt likely to purſue it) and putting it in- 
to the Hands of the Laiety. Such is the Credit 
and Authority of Statutes, that no Matter in which 
they interpoſe, how Spiritual ſoever in its own Na- 


ture, is in common Opinion reckon'd any longer a 
Spiritual Care. From all which it ſeems very evident, 


that the Correction of Vice, and of other Defects, and 
Irregularities of a Spiritual Nature, is moſt like to ſuc- 
ceed in thoſe Hands, to which the general Frame of our 
Conſtitution has aſſign'd it, that is, in Spiritual Hands. 


And as to Temporal Penalties, that he ONLY Way to 
make them truly beneficial to Religion, is to 3 de 
7 1 | Me DA PTR © them 
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& them as a further Terror and Puniſhment, To BE 
„ CALL'D IN, AS OFT As the Cenſures of the Church 
% are diſobey'd. ET 7 „„ 

I hope the Importance of the Doctrine advanced in 
this Paſſage, will excuſe the Length of the Quotation. 
For ſurely a Doctrine of more Importance, and which 
more juſtly merits a proper Animadverſion, hath not 
been advanced of late Vears. It is, in my Apprehen- 
ſion, no more nor leſs than this, That the Parliament, 
in framing Laws concerning Religion, and for the Pu- 
niſbment of Vice, ought to take its Meaſures from the 
Clergy, and to conduct it ſelf by their Sentiments : And 
that Temporal Penalties in theſe Gaſes, are proper only 
when provided to be called in, as often as Spiritual Cen- 
ſures prove ineffeftual. T would not do his Lordſhip 
any [njuftice ; I think I do him none in placing his Sen- 
timents in this Light. For if the Clergy may bepreſum- 


ed the be/? and moſt proper Judges of the Methods for pro-: 


moting Religion, and the Intereſt of the Church in all 
Kinds; and if this Preſumption is to be applyed to the 
Caſe of making Laws concerning Religion; (his Lord- ' 
ſhip expreſly applies it to that Caſe ;) it will follow, that 
the Ends of Religion are likely to be anſwered, and the 
Intereſt of the Church moſt effectually promoted, by 
Laws made with the Advice and Concurrence of the 
Clergy, and by ſuch Laws only. For Government, in 
every. Branch of it, ought to be conducted by the beſt 
Advice, the Advice of thoſe who are the moſt competent 
Paten in the Caſe. It will follow likewiſe, that Acts of 

arliament concerning Spiritual Perſons and Sptritual 
Things, (ſaving always ſuch as have been made upon 

the ſpecial Petitions of the Clergy themſelves) may with 
no great Impropriety be compared to Duack Medicines ; 
which promiſe great Matters, ſpeedy, /afe and infallible 
Cures ; but in the End, deftroy rather than preſerve 
the Conſtitution. It will follow likewiſe, that Queen 
Elizabeth was not miſtaken in Point of Reaſon and Ex- 
pedience, (however ſhe might be in Point of Law,) when 
ſhe told the Commons, that ſhe would not ſuffer any 
Bills concerning Religion to be preferred or received in 
their Houſe, UNLESS THE SAME WERE FIRST CON- 
SIDER'D AND LIK'D BY THE CLERGY. Upon 
his Lordſhip's Principle, ſhe muſt be, acknowledged to 


have acted the Part of a moſt wiſe Princeſs ; For who 
| | | ſhould 


ſhould preſume to give a Nat to Bills concerning Religj- 
on, but thoſe who are the beſt Judges of it, and of the 
Methods for promoting itt: 1 x 

I obſerved before, under the Head of Eccleſiaſtical 
Adminiftration, that his Lordſhip is arguing upon a 
Fact which will not be haſtily admitted, the ſuperior 
Knowledge, Sufficiency and Integrity of the Body Spiritual. 
The Reaſoning in this Paſſage is of the fame Kind. Tt 
is built on a Preſumption againſt Experience, and in 
Defiance of all Hiſtorical Evidence. His Lordſhip re- 
fers us to the Times before the Reformation; and fays, 
very truly, that the greateſt Part of our antient Laws 
in Favour of the Church and Clergy, were made upon 
ſpecial Petitions of the Clergy themſelves. But with 
great Submiſſion, the Point is not what Favours a cor- 
rupt Clergy thought proper to ask, or what the Legiſla- 
ture granted. The true Point is, what Meaſures were 
taken at the Inſtance of the Clergy, for promoting the 
Ends of Religion. Were the Severities exercis'd to- 
wards the poor Wicliqtes, conducive to the Ends of Re- 
ligion, and the Intereſt of the Church of God ? They 
were the 3 Effects of Sacerdotal Councils. The 

lay, 


Laws, I ſay, under which the Mieliſſites, our elder Bre- 
thern in the Reformation, ſuffer'd, were made at the ſpe- 


cial Petition of the Clergy. His Lordſhip informs us, C. 402. 


that the Statute of the ad of Henry IV. was fo: And 


Sir Robert Cotton, ſpeaking of that Act, ſays; "This Cortes Re- 
vas the firſt Statute and Butcherly Knife, that the cords, 409. 


„ impeaching Prelates procur'd, or had, againſt the poor 


< Preachers of Chriſt's Goſpel.”— <** At this Time, Bid. 45 6. 


« (8th Henry IV.) ſays the ſame Writer, The Clergy 
% ſuborn'd Henry, Prince, in the Name of the Biſhops 
and Lords, and Sir John Tibbot, Speaker, in Name 
& of the Commons, to exhibit a long and bloody Bill 
< againſt certain Perſons called Lollards ; namely, 
c againſt them that preach'd or taught any thing again/? 
the Temporal Livings of the Clergy.” Wherein 
<< Note a moſt unlawful and monſtrous Tyranny: For 
<< the Requeſt of the ſame Bill was, that every Officer, 
& or other Miniſter whatſoever, might apprehend and 
. enquire of ſuch Lollards, without any other Commiſ- 


<« ſion; and that no Sanctuary ſhould hold them.” The ,,., 5 of 


ſame Writer ſpeaking of the Parliament held in the 
5th of Henry V. ſays, The Clergy at this their own 
| E « Parliament 


P. 20. 
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Parliament ceaſe not to rage and roar againſt Chri- 
« ſtian Blood tanguam Leones Rugientes — for whoever 
* did the Fault, they cry'd, Crucify Chriſt, and de- 
& liver to us Barabbas.” + „ 
But - will not purſue an invidious Task: Tis ſuf- 
ficient to have juſt mention'd ſome of our Parliamentary 
Proceedings, in Favour of the Church and Clergy, which 
appear to have taken their Riſe from the Petitions of the 
Clergy themſelves, | | 

When his Lordſhip firſt took Occaſion to mention the 
Power of Parliament in Matters of Religion, he ſeems 
to have impoſed Silence on himſelf, and faith, <* The 
“making Laws concerning Religion by the Temporal- 


« ty in Parliament, is a Point not to be touch'd for di- 


vers Reaſons.” If his Lordſhip did really apprehend 
it a Point not to be touch'd, it is ſurprizing to me he 
ſhould ſo ſoon handle it in the Manner he doth, in the 
Paſlage I have tranſcrib'd at large. But it is ſtill more 
wonderful, that in doing ſo, the Caſe of a general Cor- 
ruption in the Body Spiritual did not occur to him. The 
Principle is general, that the Clergy may be preſum'd the 


beſt Fudges of the Methods for promoting Religion and 


the Intereſt of the Church in all Kinds: The Inſtances of 
a Conduct reſulting, or ſuppoſed to reſult, from the 
Principle, are fetch'd from the Times as well before as 
fence the Reformation: And the Reaſoning grounded on 


it, extends, for any thing his Lordſhip hath ſaid to qua- 


lify or reſtrain it, to all Times and to all poſſible Cir- 
cumſtances. I hope therefore it will not be thought an 
unreaſonable Queſtion — hat is to be done when the Bo- 
dy Spiritual itſelf needs reforming © When great and dan- 
gerous Errors in Principle and Practice prevail ; Errors, 
gainful to the Clergy, but deſtructive of every thing 
which deſerveth the name of Religion; What, I ſay, is 
to be done in this Caſe? It will not, I preſume, be ſaid, 
that the Legiſlature is to wait till the Body Spiritual 


reforms it ſelf: That Corruptions in Doctrine, and Abus 


ſes in Government, muſt be entertain'd and ſubmitted 


to, till thoſe who profit by them, complain and petition 


for Reformation. This would make all Reformation 
impracticable. The Legiſlature was ſenſible of this in 
the Caſe of our Reformation from Popery ; and, as I ob- 
ſerv'd before, took the Work into its own Hands, and 
ſucceeded gloriouſly in it. Will any one * to 

lay, 
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fay, that the firſt Act of Uniformity was a Piece of 
Quactery, becauſe (to purſue his Lordſhip's Alluſion to 
the Caſe of the Body Natural) certain Graduate Phyſi- 
cCians, who brought on the Diſtemper, and profited by 
it, were not conſulted in the Cure? And if the Legiſla- 
ture did not go beyond its Province, in that great and 
important Inſtance ; (his Lordſhip will not ſay he did ; ) 
is it in any Reſpect improper, that it ſhould, by all pru- 
dent and legal Methods, ſecure or perfect its own Work? 
The Temporalty in Parliament ſurely did not ſhake off 
one Sett of Spiritual Pædagogues, only to ſubject them- 
ſelves and Poſterity to the Diſcipline of another. 


His Lordſhip having ſaid, that the making Laws p. 20, 213 


concerning Religion by the Temporalty in Parliament, 
is a Point not to be touch'd, adds, But I hope it will 
6 be no Offence to mention what has heretofore paſs'd . 
between the Court and the Houſe of Commons on 
« that Head. May 22. 1527. it is fignify'd by the 
“ Speaker that her Majeſty's Pleaſure is, that from 
« henceforth no Bills concerning Religion ſhall be pre- 
<< fer'd or receiv*d into this Houſe, unleſs the ſame ſhould 
<6 be firſt conſider d and lit d by the Clergy. And in the 
<6 Year 1575. when the ſame Houſe petition'd the 
<5 Queen concerning Reformation of Diſcipline in the 
«© Church, in Order to proceed in a parliamentary Way, 
<c her Majeſty's Anſwer was, That ſhe had already had 
Conference with ſome of the Biſhops about it, and 
had given them in Charge to ſee due Reformation. And 
<< that if they ſhould neglect or omit their Duties, her Ma- 
« jeſty by HER SUPREME POWER AND AUTHORIT- 
cc TY OVER THE CHURCH oF ENGLAND, would 
<< ſpeedily ſee ſuch good Redreſs therein, as might ſatisfy 
wi 2 eg lie f her 0 Subjects. * 
His Lordſhip ſeems unwilling to truſt his Readers 
with a fingle Citation of the Meſſage of 1572. It is, to 
inculcate the Doctrine it contains, repeated in the Paſ- 


ſage I before quoted, with a Remark, that Queen p. 30. 


« Elizabeth thought it no unreaſonable Meſſage.” Will 
his Lordſhip permit me to ask, What are his Sentiments 
of it? What Opinion doth his Lordſhip deſire his Rea- 
ders ſhould entertain of it? — But why is the Reader re- 
minded of Queen Elizabeth's Sentiments on the Head 

of Reformation ? If her Majeſty's Opinion, as his Lord- 
ſhip hath truly ſtated it, is to have any Weight in the 

| 22 Argument, 


— 
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Argument, it is, in my Apprehenſion, a Weapon 
cwhich cuts both Ways. The Commons are, indeed, 
-forbid to meddle; but, on the other Hand, the Biſhops 
Have received a Charge from her Majeſiy, which, i they 
neglect, ber Majefly will do the Mort by viriut of her oon 


(Supremacy. So that vrhile her Majeſty was correcting the 


For wardneſs of the Commons, She did not forget 6 


read a 3 Humility to the Clergy themſelves. And 
0 


whether the Work of Reformation be carried on by the 
Temporalty in Parliament, or by the Biſhops, as the 


ordinary Miniſters of the Crown, in obedience to Royal 


Injunctions, or by ſpecial Commiſſion from the Crown, 
the Caſe will be the ſame, with regard to his Lordſhip's 
Preſumpt ion in favour of the ſuperior Knowledge, Suffi- 
ciency and Integrity of the Body Spiritual; and all his 
Reaſoning, built on that Preſumption, muſt fall with 
it; unleſs he will take Refuge under the Maxim in Law, 


that the King is mixta Perſona, partly Spiritual and 


P. 29. 


One to frame Laws for the Church, the Other for the State. 


partly Temporal: A Maxim, very true in the Senſe | 


_ -the Lawyers underſtand it, but not at all fa vourable to 


his Lordſhip on this Argument. 5 
J muſt, however, do his Lordſnip the Juſtice to own, 


that though he doth not appear to be entirely ſatisfied 


with meer Parliamentary Remedies, in Caſe of Diſor- 
ders in the Eccleſiaſtical Conſtitution; yet I do not find 
him inclin'd to reſolve all Spiritual Power into the Royal 
Supremacy. For there is Another Legiſlature his Lord- 
ſhip hath an Eye to, namely, THE CON vocArT ON. 
„We have, ſays he, already obſerved, that England is 
<< governed by two DISTINCT Adminiſtrations :: One 
<« Spiritual, for Matters of a Spiritual Nature, and the 
other "Temporal, for Matters of a Temporal Nature. 
„ Aud for the ſame Ends it hath two Legciflatures; the 
one conliiting of Perſons Spiritual, the other of Per- 
* fons Temporal ; whoſe Buſineſs it is to frame Laws'for 
„ theGovernmentof Church and State. If the Codex ſhould 
ever fall into the Hands of a Perſon utterly unacquain- 
ted with the Hiſtory and Conſtitution of England, he 
would probably conclude from this, and other Paſfages T 


ſhall have Occaſion to mention, that the Two Legiſla- 


tures his Lordſhip ſpeaks of, have from Time to Time, 
been aſſembled for the different Ends mentioned by him, as 
often as the Exigenciesof Church or State required it; the 


He 


. 
He would likewiſe conclude, that in Point of Authority, 
the Two Legiſlatures are equal, within their reſpective 
Provinces; and that One hath: not ordinarily intermed- 
dled, in the proper Buſineſs of the Other. Theſe Con- 
cluſions, I think, a Reader, utterly ignorant of our Hiſto- 
ry and Laws, would naturally draw from his Lordſhip's 
Manner of expreſſing himſelf here, and in other Places, 
concerning our T wo Legiſlatures as now. ſub/e/ting among 
us, But how would he be ſurprized to be told, that the 
preſent Age is indebted to our Spiritual Legiſlature for Canons of 
no more than one ſhort Body of Laws, compiled within 3993» 
theſe laſt 200 Years! That, indeed, other Canons and. 
Conſtitutions were framed by our Eccleſiaſtical Legiſla- 
ture, ſo long ago as the Reigns of Queen Elizabeth and 
Charles I. But that the Authority of the former, thro' Canons of 
ſome Defect in the Royal Inſtrument of Confirmation, 97. 
expired with the Queen: And that the latter were uni- Canons of 
verſally exploded as ſoon as made; and never had any o- 1640. 
ther Effect, than to draw a ſevere Cenſure from the Tem- 4. Ruſbꝛo. 
poral, upon the Spiritual Legiſlature. Theſe Things, 1 977% 
ſay, would probably. give ſome Surprize to a Perſon, who 
hath Jearn'd from his Lordſhip to conceive otherwiſe con- 
cerning our Eccleſiaſtical Legiſlature. But his Surprize 
will be greatly increaſed, when he comes to be inform'd, 
that this Legiſlature is abſolutely under the Controul of 
the other; which hath ſet Bounds to it, over which it 
dares not paſs : That even the Subjects of its Enquiry 
and Debate, as well as the Extent of its Ordinances in 
Point of Obligation, are preſcrib'd by Statute Law ; That 
it cannot. fo much as attempt any Canons or Conſtituti- 
ons, without a Royal Licence: And that none of its Or- 
dinances are binding, even againſt the private Cuſtoms 
of a ſingle Pariſh. And yet this is the Legiſlature. his 
Lordſhip thinks proper to place in the ſame Point of 
View, with the HIOH CourT OF PARLIAMENT ; 
which, in Contradiſtinction to it, and by way of Dimi- 
nution, he is pleas'd to call our Temporal Leg:i/lature. TO 
this Spiritual Legiſlature, his Lordſhip leads the Hopes 
and Expectation of his Readers for the Amendment of 
pur Eccleſiaſtical Conſtitution : A Work, in which, ac- 
cording to the Scheme of the Codex, not only known 
and undoubted Principles of Law, but Acts of Parlia- 
ment too, are to be ſuperſeded. | | 
His Lordſhip hath not ſpared to acquaint his Readers, 
| E 3 Po that 
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that our Eccleſiaſtical Conſtitution is not. at WY on a 
right Foot. The Exceptions he is perpetually taking to 
the Judgments of Męſiminſter- Hall, Are, as he ſays, 
© honeſt Attempts after Truth, and may Help Things in- 
to 4 right Courſe by Degrees.” The ancient Canons, 
foreign and domeſtick, are annexed by way of Com- 
mentary to our preſent Laws, ** To facilitate the Im- 
** provement of this Conſtitution, by ſuggeſting ſuch uſe- 
<< ful Rules of Order and Diſcipline, as have been eſta- 
*© bliſhed abroad, or attempted at home.” The Citati- 
ons from the Reformatio Legum © aregrafted into this 
«© Work, as Candidates for a Place in our Conſtitution.” 
And the Inſtruments, and Records in the Appendix are, 
among other Views, inſerted, “as Patterns for the 
Improvement of Diſcipline and Order.” And even 
Laws repealed and obſolete are incorporated into the 
Codex, as neceſſary in Order to the making new 


<< Laws, as oft as Deſigns are on Foot to ſuppl the De- 


cc fects of our Conſtitution in any Point.” o that in 


his Lordſhip's Judgment, the Eccleſiaſtical Conſtitution 
_ 1s defeQtive, eſpecially in Point of Order and Diſcipline, 
the Life and Soul of Sacerdotal Power. The Body Spiritual 


is diſtemper'd, and proper Remedies are to be applyed by 
the Legiſlature. But by what Legiſlature? --- My meer 
Engliſh Readers, who perhaps have not enter'd far into 
Synodical Learning, will forgive me that I ask theQueſtion : 
If it be an Impropriety, his Lordſhip hath led me into 
it. I confeſs, the good People of England have always 
made the THE PARLIAMENT their Refuge, in Ca- 


ſes which have needed Reformation: And asnati- 


onal Cuſtoms beget Habits and Prejudices, which are 
ſometimes miſtaken for firſt Principles, and eyen the 
Dictates of Nature, ſome of my Readers may poſſibly 
be ſcandalized at the Queſtion, By what Legiſlature 
are the 17 8 in our Conſtitution to be remedy d? My 
Excuſe, I ſay, is, that his Lordſhip hath put me upon 
the Enquiry. For he ſuppoſeth that Things are out of 
Order, but doth not once, as far as I ſee, turn his Eyes 
towards the Parliament for the Remedy. No ---- © The 
“ Clergy themſelves may be preſumed the beſt Fudges 
« what are the proper Methods for promoting Religion 
« and the Intereſt of the Church in all Kinds : ----the 


<6. moſt proper Fudges, as of the Aſſiſtance the Church 


6 


A 


really needs, and of the ſeveral Degrees of it; ſo Gol 
cs and. | 4e the 


1 

e the Methods, by which, that Aſſiſtance may be 
<< moſt effectually conveyed and applyed.“ According- 
ly, the Church and her Intereſts, are reco mmended by 


his Lordſhip to the Wiſdom and Care of the Coxvo- P, 26, 27. 


CATION. His Lordſhip complains that Biſhops and 
other Ordinaries, have taken the utmoſt Liberty the 
Law allows them, in granting Offices held under them 
in Prejudice of their Succeſſors. This, ſays he, be- 
<< ingof ſo great Importance to Religion and Diſcipline, 
it were to be wiſhed that the EccLEsIasTICAL 
„ LEGISLATURE would take this Matter into Conſide- 
ration; and having maturely deliberated what 
„ Bounds are moſt proper to be fixed in this Matter 
5 for the Common good of the Church, would re- 
„ ſtrain all Ordinaries by Eccleſiaſtical Cenſures, from 
“ exceeding the Bounds that ſhall be apppointed them.“ 
----In other Words, They are to be reſtrained by the 
Authority of the Eccleſiaſtical Legiſlature, from exer- 

ciſing a Power, which the Law adjudgeth, and his Lord- 
ſhip admits, to be inherent in them. So with Regard to 
the Heads of Reformation ſuggeſted inthe Book, intitled, 
Reformatio Legum, Fc. they are, as I obſerv'd before, 


inſerted “ as Candidates for a Place in our Conſtitution, P. 14. 


< IN CASE THE CoNVOCATION ſhall think them 
& deſerving.” And in General, every Defect in our 
Eccleſiaſtical Conſtitution, ſeems, in his Lordſhip's 
Judgment, amendable by his Spiritual Legiſlature. 


“ Our preſent Rule, ſaith his Lordſhip, of Govern- P. 37. 


„ ment and Diſcipline in the Church, are the Laws in 
„ Being of all Kinds: And theſe, as they are now di- 
* geſted under proper Heads, may poſſibly be found a 
“ more. compleat Rule, and more effectual for thoſe 
Ends, than is generally imagined z ſuppoſing them 
se to be duly actuated, and every Perſon to be conſtrain- 
* ed to a vigorous Execution of the Part which belongs to 
% him. And whatever Improvements may be needful in 
C particular Caſes, the Conſideration of them falls not 
“ within the Deſign of this Diſcourſe ---- nor indeed 
& does it fall within the Province of any Perſon in his 
private Capacity. And therefore all ſuch Suggeſtions 
„ are tobe reſerved, till that Matter ſhall be made the 
Subject of SYNODICAL Enquiries and Debates.?* 
There is in this. Paſſage an Air of Modeſty, and 
Deference to the Wiſdom of Superiors, which, I am 
| | E 4 ſorry 
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ſorry to ſay, is not perfectly of a Piece with the ge- 
neral Turn of the Codex ; wherein the Judgments. of 
Weſtminfter-Hall are frequently arraign'd, and even the 
Wiſdom and Propriety of Parliamentary Proviſions in 
Eccleſiaſtical Aﬀa irs, are ſometimes call'd in Queſtion, 
Here indeed, we are told, that the Conſideration of 
ſuch Improvements as our Ece leſiaſtical Conſtitution 
may need, falls not within the Province of any Per- 
fon. in his private Capacity. If his Lordſhip had con- 
ſtantly govern'd himſelf by this Rule, the Codex could 
not have ſwoln to its preſent Bulk : For then, nei- 
ther his Lordſhip's »/zful. Rules for Order and Diſci- 
pline, eftabliſh'd abroad or attempted at home; nor his 
Candidates for a Place in our Conſtitution ; nor even 
His hangt Attempts after Truth; would have had a 
Place in it. But this by the Way. —— As to the Paſ- 
ſage before me, I wiſh the Deference and Submiſſion 
expreſs'd in it, had been paid, where I think it is ſole- 
ly due, I mean to the Parliament. For. a very little 
Reflection muſt convince any Man, that the Improve- 
ment of our Eccleſiaſtical Conſtitution can never fall 
within the Province of his Lordſhip's Eccleſiaſtical Le- 
effected by the Parliament alone, For what Improve- 
ments doth his Lordſhip, mean, but Improvements in 
the preſent Rule of Government and Diſcipline in the 
Church? And what is the preſent Rule of Govern- 
ment and Diſcipline - in the Church, but the Laws in 
Being of all Kinds? And doth his Lordſhip think, 
that the Amendment of the Laws in Being of all 
Kinds falleth within the Province of his Eccleſiaſtical 
Legiſlature, or will ever be made the Subject of Sy- 
nodical Enquiries and Debates? 

The Notion of Two ſeparate Legiſlatures for the 
different Ends of Civil and Eccleſiaſtical Gevernment, 
may, for ought. I know, be entertain'd with Pleaſure, 
by Charehmen of ambitious Views. But the Civil 
and Eccleſiaſtical Polities are, in the preſent State of 
Things, too cloſely connected in their Influence-on: the 
Community, to admit of ſuch a Partition of the Sove- 
reignty, without evident Danger to the Whole. And 
indeed I do not ſee, that the Spiritual Legiflature, in 
Contradiſtinction to the Temporal, and as conliſting of 
Spiritual Perſons with an abſolute Excluſion. 10 the 
Lalety, 
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Laiety, can boaſt of any better Original, than the U- 
ſurpations of the Church of Rome, in the very corrup- 
teſt Ages even of that Church  _ | | 
If the Gentlemen of Synodical Learning will permit 
us to carry our Enquiries on this Head ſo far back 
as to the Apoſtolick Age, we ſhall find that the 
Laiety at that Time bore a Part in the moſt ſolemn 
Deliberations which concern'd the Intereſt or Govern- | 
ment of the Church. The whole Number of Believers 15. ch. 1. 
was conſulted: in the Choice of a fit Perſon to fucceed 
to the Apoſtleſhip, which became vacant by the Apo- 
ſtacy and Death of Judas. Matthias was choſen, 
after ſolemn Prayer to God for His Direction, by the . 
Suffrage or Ballot of the whole Church. The Multitude At, ch. 6. 
of Diſciples was adwis'd with touching the Inſtitution of 
a new Order of Church Officers, the Order of Dea- 
cons, The Conſtitution it ſelf, as well as the Elec- 
tion and Conſecration (as it is now call'd) of the Seven, 
was the Act of the whole Multitude. The Apoſtles, 4, +... 
Elders and Brethren, (or as it is otherwiſe expreſs'd in v. 22. 
the ſame Chapter, the whole Church, or all the Multi- v. 7% 
tude) aſſembled at Feruſalem, to deliberate on the great 
Queſtion, How far the Gentile Converts were oblig'd to 
ſubmit. to the Law of Moles. And after two of the A- 
poſtles of the Circumciſion had deliver'd their Opi- 
nions; which they ſupported, not by Apoſtolical Autho- 
rity, but by ſtrong Reaſoning built on well known Facts, 
and Principles univerſally admitted: And after Paul 
and Barnabas, Apoſtles: of the Uncircumciſion, had 
related to the Aſſembly a Series of Facts happening 
within their own: Obſervation; from whence it might 
be reaſonably concluded, that God approv'd the Con- 
verſion of the Gentiles, and would receive them into 
his Church, without the Rite of Circumciſion: After 
the Aſſembly, I ſay, had proceeded thus far in the 
Way of rational and free Debate; they came to a 
Reſolution, which they communicated to the Churches 
concern'd, by Letter and Meſſage, in the Name of the 
zuhole Body. Methinks, by the Way, his Lordſhip's 
Reaſoning for appropriating the Care of Spiritual Af- 
fairs to the Clergy, loſes a great deal of its Weight, 
when we reflect on the Behaviour of the Apoſtles in 
theſe Inſtances. As the Apoſtles had really that Supe- 
riority in Gifts and Abilities, which their 8 . 
| leſs 


—.. AB ¼—ͤop. ⁵ K s ]7—ß＋ gy rt Or re POS — 
— = — — ſr —ů gent a anne — 


LY [74 ] 
bleſs themſelves withal, They, of all Men living, might 
have claim'd a ſeparate and excluſive Right of Juriſdic- 
tion and Legiſlature, in Spiritual Matters. But the a- 
poſtles did not exclude the, Brethren, the Body of the 
People, from their Counſels ; nor dictated magiſterially 
to them. They reaſon'd as with Men and Chriſtians; 
and made no other Uſe of their ſuperior Gifts and per- 
ſonal Knowledge of Facts, than to convince and per- 
ſuade. And their Arguments, attended with the moſt 
evident Tokens in themſelves of a diſintereſted Zeal for 
the Honour of God, and the Good of the Church, 
had a ſuitable Effect on their Hearers. 

In Conformity to the Practice of the Apoſtolick 

Age, the Laiety continued to have a Share in the Go- 
vernment of the Church, as Members of a voluntary 

Society, and intereſted in its Concerns ; till the Conver- 

ſion of the Roman Emperors made Way for very con- 

ſiderable Changes in the Eccleſiaſtical Polity. Till 

that Time, all the Affairs of the Church were admi- 

niſter'd, at voluntary Aſſemblies of the Parties con- 

cern'd; which ſoon gained the Name of Councils or 

| Synods; whereof the Laiety were always conſider'd 
Conſtitution as Members. At theſe Meetings, Matters of Order 
= N and Diſcipline were tranſacted: And if any new Rules 
_ appear'd to be neceſſary for the Ends of Government, 


Primitive , 
Church. they were here agreed upon. This was the Ecclefea- 


Fcdit. 1712. ffical Legiſlature of the primitive Church. But when 
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P- 44. Trea- *© " | 
tiſe of Bene- pire flow'd from one and the ſame Source, Imperial Re- 


 ficary Mat- ſcripts. For though the Name and Shadow of the Se- 


in + natorial and Tribunitial Powers remain'd, thoſe Powers 
had been long extinguiſh'd: And the whole Legiſlative 
Power of the Empire was really veſted in the Empe- 

ror. And by this Legiſlature were Eccleſiaſtical, as 

well as Civil Laws, ordinarily made; as every one 

ſees, who hath but look'd into the Titles of the Fu/- 

tinian and Theodoſian Codes. The Emperors did in- 

| deed, upon extraordinary Occaſions, call Eccleſiaſtical 
Seerares, Councils; ſometimes of the Clergy and Latety, as par- 
Lib. I. c. 5. ticularly at the firſt Council of Nice; but more fre- 


quently, I believe, of the Clergy alone, At theſe 
| | Councils 
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Councils the Emperors, in Perſon, or by their Mini- 
ſters, uſually preſided, and aſſented to the Decrees there 
made; and in ſome Inſtances, did by a ſeparate Inſtru- 
ment, in Form of an Imperial Reſcript, ratify the De- 
crees. The Preſence, and Concurrence of the Emperor 
to the Acts of the Council, gave them their binding 
Force, and incorporated them into the Laws of the Em- 
pire. For the whole Legiſlative Power being, as I 
obſerv'd, in the Emperor, nothing could become Part 
of the Law, without his Authority. This Principle 
of the Neceſſity of an Imperial Sanction to Synodical De- 
crees, ſeems to be ſo well underſtood in prota | 
Time, that he expreſly ordain'd, that the Acts of the 
Councils of Nice, Conſtantinople, Epheſus and Chalce- 
don, ſhould have the Force of Laws within the Em- 
ire. Sancimus igitur Vicem Legum -obtinere Sanctas Novel. Coll. 
& Fccleſiaſticas Regulus que a Sanctis Quatuor Con- 9. Tit. 6 
cc ciliis expoſite ſunt aut firmatæ; hoc eft in Nicena, | 
& He.“ And as the Imperial Authority gave a Sanc- 
tion to Synodical Decrees, it likewiſe made thoſe De- 
crees be conſider'd as a Sort of Univerſal Law; fince 
the Roman Empire, before its Declenſion, took in the 
greateſt Part of the Chriſtian World. | | 
This Univerſal Monarchy fell to Pieces about the 
Beginning of the fifth Century. And I think it high- 
ly probable, that the Northren People, who erected 
independent Kingdoms on the Ruins of it, after their 
Converſion to Chriſtianity, provided for their Eccleſi- 
aſtical, in the ſame Manner as they did for their Ci- 
vil, Polities. The Intereſts and Concerns of both were 
ſubject to one Legiſlature ; which was generally a Mix- 
ture of the Regal, Ariſtocratical, and Democratical 
"Forms, or at leaſt of the two former ; the Clergy like- 
wiſe being, for the moſt part, admitted to a Share in 
the Legiſlature. But what more immediately concerns 
4s, is to enquire, how far his Lordſhip's Notion of 
Two diſtin& Legiſlatures, prevail'd in Practice in this 
Nation: By what Steps, the Spiritual Legiſlature was 
introduced: And upon what Foot it ſtands at preſent. 
About the Vear 410, Honorius, having withdrawn 
his Forces from Britain, diſcharg'd it from all Obedi- 
ence to the Empire. From this Time, therefore, we 
are to conſider Britain, as an independent Kingdom; 
providing for the Exigencies of Church and State, by 
1 | | irs 


„„ 


its own. Laws, and by Methods ſuited to the Genius 


of the People. The Raman Power was at an End; 


Ann. 601. 


and the Supremacy of the Biſhop of Rome was not 
heard of Here, till Auſtin came and preach'd it. Du- 
ring this Interval there were two Councils held in Bri- 
tain, for ſtopping the Progreſs of the Pelagian Hereſy ; 
the firſt in the Year 426, the other in 429. It is 
certain the Laiety were preſent at both; but whether as 
Members, or meer Spectators, at the firſt, doth not 
plainly appear. But the ſecond is expreſly called Mag- 
na Synodus Clericorum & Laicorum in Uno Concilio. 
Which leaves no Room to doubt, that the Laiety 
aſſembled with the Clergy, as Members of the Council 
And, at the ſame Time, renders it extreamly proba- 


ble, that at the other, held but three Years before, 


they did ſo too. | | 8 8 
Juſt about this Time the Saxons landed in this 
Iſland ; and a long War enſued between them, and the 
Britains, which ended. in the Ruin of the latter. So 
that from henceforward, we are not to expect any 
Light in the Queſtions before us, till the Saxons be- 
came Chriſtians, This happen'd, firſt in the King- 
dom of Kent about the Year 600. And by Degrees 
Chriſtianity made its Way into the other Kingdoms 
of Heptarchy, till they had all receiv'd it. | 
The Laws, of Ethelbert and Withred, Kings of 
Kent, and of Ina King of Wtſex,. during the Hep- 


tarchy, are extant; as are alſo thoſe of Alfre d, E A- 
ward the Elder, Athel/tan, Edmund, Edgar and Cnute, 


after the Union of the Kingdoms. From - theſe Laws 
it may reaſonably be concluded, that his Lordſhip's 


Diſtinction between the Eccleſiaſtical and Civil Con- 


cerns of the Kingdom, as being under the Care of 
Two ſeparate Legiſlatures, and ſubje& to different Ad- 
miniſtrations, did not take Place among our Saxon An- 
ceſtors : Since the Conſtitutions touching the Rights 
and Immunities of the Church, Church Ornaments 
and Repairs, Privilege of Sanctuary, the Immunities of 
Churchmen, and their Chriſtian Deportment, parti- 


cularly in the Matter of Celibacy ; the Conftitutions 


injoining the religious Obſervation of the Lord's Day, 
and Church Holydays, whether Faſts or Feaſts; prohi 
biting Idolatrous Worſhip and Marriage within the Ca- 
nonical Degrees, or during the. Holy Seaſon of 2. 
| | the 


\ 
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the Laws regulating the Time for the Baptiſm of In- 
fants, the Order of the Church Service, together with 
the Buſineſs of Confeſſion, Penance, and Commutati- 
on: The Laws, I ſay, made from Time to Time 
for theſe and other Eccleſiaſtical Purpoſes, are 'blended 
with the Civil Conſtitutions ; as being made at the 
lame Time, and by one and the ſame Legiſlature, 
te GREAT CouNCiLs (or in modern Stile the Par- 
liaments) of the reſpective Kingdoms during the Heptarchy, 
and of the United Kingdom afterwards. 
It cannot be deny'd, that during the Saxon Times 
there were ſome Aſſemblies purely Clerical, to which 
the Laiety do not appear to have been call'd. But as 
theſe were rare, fo the Matters tranſacted at them were 
not of general Concernment; being ſuch as related 
principally to the Behaviour of the "Biſhops and their 
Clergy, and in which the Laiety were not at all, or 
very little, intereſted. But it doth not ſeem to have 
enter'd into the Imagination of thoſe, who beſt knew 
the (Extent of Eccleſiaſtical Power, and were moſt con- 
cernꝰd/to ſupport it, that Alterations in our Conftituti- 
on, of a publick Nature, and general Concernment, 
relating even to Matters purely Spiritual, could be effect- 
ed otherwiſe than by the ordinary Legiſlature of the 
Kingdom : Or at leaſt by Councils held on Special Oc- 
cafioris; at which the great Men of the Laiety ordinarily 
aſſiſted. 1 | 
About the Middle of the eighth Century, a general 
Corruption of Manners prevail'd in England: To which 
the evil Example of the Clergy and their Neglect of the 
Paſtoral Care, were thought to have principally contri- 
buted. Upon this Occaſion, Pope Zachary wrote to 1. Speln. 
Cuthbert Archbiſhop of Canterbury, and exhorted him Con. 231. 
to call a Synod, in which ſuch new Canons might be 
eſtablifh'd, as might be neceſſary for reforming the Clergy. 
Boniface Archbiſhop of Menta, the Pope's Legate at that 
Time in Germany, wrote to the ſame Purpoſe to Ethel- 
bald King of Mercia, and alſo to the Archbiſhop. In 
Conſequence of theſe Admonitions, the Council of Cl- 
veſho was helden; at which were preſent, beſides the . 747. 
Biſhops and other Ecclefiafticks, the King himſelf, cum 
ſuis Principibus & Ductbus. Matmsbury, ſpeaking of n. C. 
Quthbert and of this Council, ſays, Hic eff qui pro Pemif. L. 1. 
© compeſcendis Vitiis Concilium Magnum coegit Angliæ, 
N | & Bontfacu 


De Geſtis 
Regum, L. I 


1. Spelm. 
Con. 2 5 6. 


1. Spelm, 
Con. 293. 


& Bonifacii Almonitu et Ethelbaldi Regis Ope 


Canterbury; where, they ſay, the Canons were read in a 
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Heat 
c habentur Synodalia geſta prope locum qui vocatur Clo- 
« wveſho, preſentibus his Dei dilectis Præſulibus Ecclefia> 
„ rum Chriſti —— Anno 747; Anno autem Regni Ethel- 


c bald: Regis Merciorum, qui tunc aderat cum ſuis 
& Principibus & Ducibus, 330.“ The ſame Hiſtorian 
informs us, that at this Council all Churches and Mona- 
ſteries were exempted from ſecular Burdens and Servi- 
ces, except Contributions to the Repair of publick 
Bridges and Fortreſſes. Sir Henry Spelman hath given 
us the Act of Exemption, which concludes thus; H 
8 7 adfuerunt, et Noſtri Magiſtratus Optimates et 
© Duces fideliſſimigue amici conſenſerunt & ſubſcripſe- 
cc unt. And then follow the Subſcriptions of the 
King, with ſome Biſhops, and a few of the principal 


Nobility ; which was the conſtant Form of paſſing Par- 
liamentary Grants in thoſe Days. | 


It is needleſs to enter into a particular Detail of the 


Canons of this Council. It is ſufficient to obſerve, 
that they relate to Marrs purely Spiritual; as, the Duty 


and behaviour of Biſhops, and other Eccleſiaſticks; the 
Qualification of Candidates for holy Orders; the Or- 
der of the Church Service, and of Singing and Read- 
ing in Churches; and the like. So little was it then 
conceiv'd, that theſe Matters were proper only for Syno- 
dical Enquiries and Debates in his Lordſhip's Senſe of 
that Word. 5 "> 

In the Year 787, Pope Adrian ſent two Legates into 


England, with Inſtructions to introduce into our Con- 


ſtitution a Body of Canons purely Eccleſiaſtical, framed 


at Rome for the Government of the Z»ghh Church. 
The Legates, having executed their Commiſſion, joined 
ina Letter to the Pope, givingan Account of their Suc- 


ceſs. They begin with what paſſed in the Province of 


York : Where, they ſay, the King (of Northumberland) 
appointed a Day for holding a Council, to deliberate on 
the Subject of their Commiſſion. On which Day, all the 
great Men of the Kingdom, as well Eccle/raſticks as Secu- 


lars, aſſembled: And the Canons being read, were aſſented 


to, in Concilio publico coram Rege Alfualdo et Archie- 


& fpiſcopo Eanbaldo, et omnibus Epiſcopis et Abbatibus 


&« Regionis, ſeu Senatoribus, Ducibus & Populo terre.” 
They then proceed to what paſſed in the Province of 


Council 
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Council of the Mercians : Where the King (Offa) cum 
Senatoribus terre, together with the Archbiſhop and 
other Biſhops, were aſſembled: The Canons, they ſay, 
were aſſented to, and ſigned by the King, the Nobility, 
the Archbiſhop and other Biſhops. 5: Pcs | 
What the Legates call a Council of the Mercians, was 
the Council of Calcuth or Calchyth in the Kingdom of 
Mercia: And probably was the Wittenagemot, or Par- 
liament, of that Kingdom; ſince other Matters, be- 
ſides the receiving theſe Canons, were done there; par- 


_ ticularly, the admitting the King's Son into Partner- 


ſhip with him in the Kingdom : A Courſe frequently 
taken in thoſe Days, to ſecure the Succeſſion to the 
Whole. I beg Leave to obſerve as I goon, that the 
Legates were too well informed of the Nature of the 
Engliſþ Government, to think of executing their Com- 
miſſion by the Aid of, what his Lordſhip calls, Our Spi- 


ritual Legiſlature. - And I muſt ſay, it doth not appear 
to me, that in thoſe Ages, or indeed till long afterwards, 


Matters of ſo general Concernment, though meerly of an 
Eccleſiaſtical Nature, came within the Province of any, 


T have not Time, or Inc 
into an hiſtorical Detail of all the Councils held here on 


Church Matters. A few of the Principal I will juſt 


hint at; which, with what I have already mention'd, 


1ufficiently ſhew the Senſe our Anceſtors had, of the 


Neceſſity of Intereſting the Laiety in all Eccleſiaſtical 
Deliberations of general Concern. In the Year 816, 


| beſides the ordinary Legiſlature of the Kingdom, at 
leaſt not of any Legiſlature po” Spiritual. | 
ination at preſent, to enter 


S 


another Synod was held at Calchyth : Where particular r. Seel. 


Rules were preſcrib'd for the Dedication of Churches Con. 327. 


and other Eccleſiaſtical Matters, Preſidente Molfredo 
% Archiepiſcopo, ceteriſque * ene Auſtralibus An- 
5 glorum Epiſcopis, — Kenulphi Regis Merciorum Anno 


©. 20, gui tune. prefſens adfuit cum ſuis Principibus, 


* Ducibus & Optimatibus — cum Abbatibus, Presbyte- 


c ris, Diaconibus PARITER tractantes de Neceflariis 
% & Utilitatibus Eccleſiarum. 

In the Year 822, a Synod was held at Cloveſbo, 
<< Preſidente Beornulpho Rege Merciorum, et Walfredo 
© Archiepiſcopo, cœteriſque Epiſcopis, & Abbatibus, om- 


© niumgue dignitatum Optimatibus, Eccleſiaſticarum 


. 


4 


<« ſcilicet & Sæcularium perſonarum; Utilitatem et Ne- 
| | Ceſſitatem 


BB. 33e. 


Bid. 490. 


Bid. 494. 


8 1. Spelm. 


Con. 510. 


Thid. 525, 


Bid. 529. 


% cum ſua Conjuge, 
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< ceſſtatem Ecclefiarum, Monaſterialiſque Vitæ Re. 


“ gulam, et Obſervantiam, Stabilitatem quoque Regni 
«c pertractantes. wa Fi © 44 
In the Year 975, the Council of Vinton aſſembled, 
to deliberate on the great Queſtion between the Monks 
and the marry'd Clergy, ** Præſentibus Edgaro Rege 
«Pr 3 Cantiæ, 

% cum cœteris Epiſcopis, Abbatibus, c. Eiforo Prin- 
„ cipe Merciorum, &c. Brithnotho Comite cum Nobi- 
< hitate totius Regni.” There were two other Coun- 
cils held upon the ſame Queftion, one at Calne, and 
the other at Amesbury, before the End of that Year ; 
and at both the Nobility of the Kingdom aſſembled with 
the Clergy. - | EL OF 

In the Year 1009, was held the Council of Eanham; 
where the Celibacy of the Clergy, Marriage within 
the prohibited Degrees, the Obſervation of the Saints 
Days and their Vigils, of the Ember Weeks, the week- 
ly Faſt on Friday, and other Matters of the like Na- 
ture, were determin'd. This Synod: is call'd . Concili- 
<< um generale ſeu Pananglicum —ab Ethelredo Rege 


* ediftum, accerſitiſque, Epiſcopis & univerſis Anglorum 


< Optimatibus.— We are afterwards told that, U- 
<< niverſi Anglorum Optimates ad Locum ab Indigenis 
«© Eanham nominatum, acciti ſunt conventre Collecto i- 


© bidem Chrifticolarum Cœtu Venerabilium quampluri- 
* morum de Catholice Cultu Religionis recuperando, 


* dequeetiam Rei Statu Publicz reparando, vel conſu- 
& lendo.” Sir Henry Spelman obſerves, that this was 


nota meer Eccleſiaſtical Synod, but the Mittenagemot 
or Parliament of the Kingdom: And offers two Rea- 


ſons in Support of his Opinion ; firſt, that Civil, as well 
as Ecclefiaſtical, Conſtitutions were then made; and 


| ſecondly, that the Council was held at Vhitſuntide, one 


of the ſtated Seaſons for the Meeting of the Parliament 


in thoſe Days. I have been almoſt tempted to think, 
that he need not have had Recourſe to any other Argu- 


ment ſor the Proof of his Point, then the Preſence and 


Concurrence of the whole Nobility of the Kingdom at 


the Council. But, on ſecond Thoughts, I am in- 


clin'd to believe, that ſome of the mix'd_Afſemblies 
we meet with, may not ſo properly be call'd Parlia- 


ments, as Eccleſiaſtical Councils held on Special Occaſi- 
ens; eſpecially when Eecleſiaſtical Matters along appear 
: - | | to 
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to have come under Conſideration. And ſince it appears, 
that on theſe extraordinary Occaſions, the Laiety who 
had a Vote and Seat in the WÄittenagemot, were ordina- 
rily ſummon'd, we may reſt our ſelves affur'd that his 
Lordſbip's Spiritual Legiſlature had in thoſe Days no 
Place in our Conſtitution, or was very little regarded. 
- Monheur Rapin is of Opinion, that the Clergy did 
not preſume to treat of Eccleſiaſtical Affairs, as 4 


ſeparate Body, till the Papal Power in England arriv'd to 


its utmoſt Height, under the latter Kings of the Norman 


Race, or rather until the Reigns of Henry II. and his 


immediate Deſcendants : And I believe he is not miſtak- 
en. I have already taken Notice of the Charter of Wil- 
hum the Conqueror, to which the Separation of the Ec- 
cleſiaſtical and Civil Juriſdictions is ſuppoſed to be ow- 
ing. It ſeems clear from this Charter, that the Body 
of our Eccleſiaſtical Laws was reform'd by Parliament, 
in this Reign. © Sciatis ——  guod Epiſcopales Leges, 
gue non bene nec ſecundum Sanctorum Canonum præcep- 
ta, uſque ad mea Tempora in Regno Anglorum fuerunt ; 
Communi Concilio et Concilio Archiepiſcoporum, Epiſco- 
forum, Abbatum et omnium Principum Regni mei emen- 
dandas judicavi.” It doth not appear with any Certain- 
ty, when this Reform of the Laws was effected; proba- 
bly it was at the Council of London, in the Year 1075. 
For at this Council, a Review ſeems to have been taken 
of the Eccleſiaſtical State: And becauſe Councils had 
for a long Time grown into Diſuſe, many of the ancient 
Canons were reviv d. 
PFrom this Time to the Reign of King Stephen, we 
meet with many Councils, f aſſembled purely on Ec- 


2. Spelm. 


on. 7, 8, 


9, IQ; 


cleſiaſtical Affairs, at which the great Men of the Laiety 


aſſiſted, as in the Times before the Conqueſt. But the 
Clergy, who, as I before obſerv'd, took Advantage of the 
Weakneſs of King Stephen's Title to the Crown, and 
the diſtracted State of his Affairs, to introduce the Stu- 
dy and Practice of the Canon Law with the ſeparate 


Juriſdiction of the Spiritual Court; ſeem to have taken 
6 the 


* Diſſertation on the Government of the Anglo-Saxons. Of the Wit- 
tenagemot, Art. 4. | AM.» | . 
1 The Council of Weftminfter in the Year 1077, Rockingham, 1094. 
London in the Years 1102, 1107, 1109. Weſtminſter in the Years 1126, 
1127, 1138. Northampton, 11339. nh 
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the fame favourable Opportunity, for introducing into 
our Conftitution, his Lordſbip's Spiritual Legiſlature, 
For which they had the Authority and Example of Pope 
Innocent II.“ who at this very Functurt excluded the 
Laiety from all Pontifical Aſſemblies at Rome. 

From the Year 1138 (the 3d of King Stephen) we 


meet with few or no Eccleſiaſtical Councils of the mix d 


Kind ; unleſs the Council of Clarendon be of that Sort. 
We meet indeed with many Aſſemblies, or rather Combi- 
nations, of the Clergy in King Stephen's Time, which the 
Writers of that Age call Councils: At which, not the 
Concerns of Religion, but the Fate of the Kingdom, was 
decided. The Clergy had the Balance of Power in 
their Hands; and as they threw the Weight of their 
Credit and Influence into either Scale, Stephen, and his 
Competitor, by Turns, prevail'd: Till at length, they 
were content to permit the former to hold the Crown, 
upon Terms advantageous to the Church. Which 
went on through the four ſucceeding Reigns, gaining 
Ground upon the Prerogatives of the Crown and the 
Rights of the People, till Both were in a manner ſwal- 
lowed up in the Rights and Immunities of the Prieſt- 
hood. ol bs ET TO ER 

The Change in our Conſtitution with Regard to our 
Spiritual Legiſlature, which I ſuppoſe to have had its 
Beginning in the Reign of King Stephen, and to have 
been compleated in tha of his Succeſſor, was certainly 
owing to a Cauſe his Lordſhip more than once upon o- 
ther Occaſions very juſtly complains of, the over-ruling 
. Power of the Court of Rome: And the Means by 
which it, was effected, ſeem to me to be, the Legatine 
Commiſſions ; which grew into frequent Uſe, and began 
to be fubmitted to, though not without ſome Struggle, 
about this Time. When our Kings exerciſed their un- 
doubted Prerogative, of calling all E e Councils, 
and giving the Royal Sanction to their Decrees, the great 
Men of the Laiety, who were the Members of the or- 
dinary Legiſlature, bore a Part in theſe Occaſional Aſ- 
ſemblies: But about this Time, Eccleſiaſtical Councils 
began to be ſummon'd without the Concurrence of the 
Crown, and by Virtue of the Legatine Power _ 


* Pope Innocent II. began his Reign in the Year 1130, and dy'd 1143. 
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And an Innovation in a Point ſo fundamental, being 


once ſubmitted to, ſoon introduced another, the total Ex- 


cluſion of the Laiety. At firſt, indeed, when the Lega- 
tine Commiſſion it ſelf was new to the People, an Air 
of Modeſty was affected in this, as well as in other, Re- 
ſpects. Legates were appointed but ſeldom, and that up- 
on extraordinary Occaſions which ſeem'd to juſtify ſuch 
a Procedure; and uſually at the Defire of the Crown: 


And the Laiety were for ſome Time ſummon'd to Le- 
gatine Councils , even when Eccleſiaſtical Affairs only | 


came under Conſideration. But as the Papal Power 
grew, the Legatine Commiſſions became more frequent; 
and the Preſence of the Laiety began to be conſidered as 
an Incumbrance on Eccleſiaſtical Councils, at leaſt as a 
Thing perfectly unneceſſary. 3 
Whoever conſiders the Notions which had been long 
entertain'd of the Papal Power, and what was ſuppoſed 
to be imply'd in the Legatine Authority, will not think 
lay too great a Streſs on it, when I impute to it this 
great Change in the Frame and Conſtitution of our Ec- 
cleſiaſtical Synods, Pope Nicholas II. in his Bull, con- 
firming the Privileges of St. Peter's Church in Nęfimin- 


Aer, addreſs'd to Edward the Confeſſor, ſays, ** Vobis 


<< vero et Poſteris veſtris Regibus, committimus Ad voca- 
« tionem et Tuitionem ejuſdem loci, et Omnium totius 


r She li. 
Con. 6344 


* Angliæ Eccleſiarum; et Vice Nos r RA, cum Con- 


5 ſilio Epiſcoporum et Abbatum, conſtituatis ubique quæ 
« juſta ſunt.” This might perhaps be then eſteem'd an 
empty Compliment, paid to a weak ſuperſtitious Prince. 
But it was one of the uſual Arts of the Court of Rome, 


to inſert Clauſes of this Kind into Papal Bulls and De- | 
crees: Which, though they might have no Effect for 


the Preſent, did, in after-Ages, ſerve to countenance the 
Claims of that Court, and to eſtabliſh a Dependance on 
it. Within a hundred Years after the Date of this Bull, 
a King of England (and one of the greateſt Princes we 
have had) ſued for the Character of the Pope's Legate ; 
and would gladly have accepted it, if the Commiſſion 
had not been clogg'd with a Clauſe which render'd it in- 
effectual to his Majeſty's Views. Henry II. when he 
found himſelf embarraſs'd in the Affairs of Thomas a 
Becket, requeſted by his E —— a at Rome, * 

= aſe 


® The Council of Wiſiminſter in the Years 1126, 1127, and 1138. 


Heiveden ſub 
Ann. 1164. 


P. 29. 


=: 


Caſe might be referr'd to the Archbiſhop of York, as Le- 
Bur to the Pope. The Pope would not hear of this: 


ut at the Petition of the Embaſſadors, he condeſcended 
that the King himſelf ſhould be his Legate over all Eng- 
land. Accordingly a Commiſſion of Legation was pre- 


pared, and delivered into the Hands of the Embaſſadors, 


to be forwarded to the King: But the Pope inſerted a 
Clauſe in the Commiſſion, by which the Caſe of Thomas 


a Becket was expreſly excepted out of it. The King, 


finding that the Pope had excepted the only Affair 
which gave Riſe to the Commiſſion, ſent it back with 


Indignation. This Inſtance, if it ſtood alone, is, I 


think, ſufficient to convince us, of the Regard which was 
in thoſe Days paid to the Legatine Commiſſion ; ſince 
the King himſelf thought it worth ſuing for, and would 
have accepted it, if he had not found himſelf trifled 


with in the drawing it up. It cannot therefore be 
thought ſtrange, that Perſons inveſted with the Legatine 


Authority, ſhould be able to ſhut both Kings and People 
out from Eccleſiaſtical Synods; or that they ſhould at- 
tempt it at the Time I have mention'd, when, beſides 
the peculiar Circumſtances of publick Affairs inviting 
them to ſuch an Attempt, they had a very recent Exam- 


ple of the Pope himſelf to countenance them in it. And 


therefore the modern Advocates for Eccleſiaſtical Power, 


eſpecially thoſe of the Reform'd Church, ought not to build 


too. much upon Antiquity ; till they have carefully exa- 


min'd, whether the ancient Practice be not founded in 


Papal Uſurpation. | | 

I doubt his Lordſhip himſelf is not entirely clear on 
this Head: For he informs us, that before the Refor- 
cc mation, ſuch Canons and Conſtitutions as were made 
cc in provincial Synods, receiv'd their laſt Confirmation 
4 from the Metropolitan; who had alſo 7 Pawer to 


„ publiſh and promulge them.“ But his Lordſhip hath 
not told his Readers, whence the Metropolitans deriv'd 


this Power, nor when it came into Practice. It is very 


true, that for a long Time before the Reformation, Me- 


tropolitans did aſſume a Power of calling provincial Sy- 
nods, and of confirming and promulgating their Decrees. 
But this Practice was a manifeſt Uſurpation on the Roy- 
al Supremacy ; grounded on, and ſupported by, the Papal 


* Power. All Metropolitans, as ſuch, were, according to 


the Doctrine of the Court of Rome, no other than the 
| | ordinary 


[8] 


ordinary Vicars of the Pope, within their reſpective 
Provinces. And therefore, till they had receiv'd the 


Pall from the Hands of the Pope, they were not ac- 
counted Archbiſhops ; nor could exerciſe any Branch 
of the Archiepiſcopal Function; whereof that of hold- 
ing Synods was accounted the Chief. And fo careful 
was the Court of Rome, that all Metropolitical Power, 
_ whereof the Pall was the known Badge, ſhould appear 

to be derived from the Pope; that if a Metropolitan 
happen'd to be tranſlated to another Metropolitical 
See, he was not permitted to make uſe of the Pall 
he had before receiv'd, much leſs that of his Predeceſ- 
for: But was oblig'd to ſue for it again, and gene- 
rally in Perſon, at the Hands of the Pope; and in 
the mean Time, was look'd upon as diſqualify'd to 
perform any Archiepiſcopal Act. This was the Caſe 

of all Metropolitans. They were efteem'd the Prime 
Miniſters of the Pope in their reſpective Provinces; 


and conſequently, as the Papal Power grew, theirs, . 


which was thought to flow from it, roſe in a juft Pro- 
portion with it. 

'There was another Cireimſintics; which eſpecially 
contributed to give Authority to the Provincial Con- 
ſtitutions of Canterbury. The Archbiſhops of that See 
were frequently arm'd with the Legatine Powers, in 

the Character of Legates a Latere So that what might 
poſſibly be wanting in the Ordinary Archiepiſcopal Pow- 
er, was ſupply'd out of the Fulneſs of the Papal. And 


| thoſe of them who were not armed with Special Com- 


miſſions of that Kind, began, about the Time I have 


fix'd for the Riſe of the meer Clerical Legiſlature, to 


be dignify'd with the Title of Legati Nati throughout 


that Province; a Character which ſeems to include all 


the Legatine Powers, when no Special Commiſſion of 


that Kind was ſubſiſting. This Dignity was firſt con- - 
fer'd on the See of Canterbury in the Time of Arch- 5%, 
biſhop Theobald * ; and all his Succeſſors glory'd in it, Mets, e. 5 


till the Papal Supremacy was aboliſh'd, - 
If this Matter had been conſider'd as it ought, and 


. 


eſpecially if his Lordſhip had adverted to it, that the 


3 W afemne 


* He was advanced to that See in the 9 Vear of Kiog Srphe, and 
dy'd in the 7th of Hen. II. | 


ancient Canons of our Church were the Work of Pro- 
vincial and Legatine Synods, Halden in Derogation ta 
the Royal Supremacy, and by Authority deriv'd from 
the Biſhop of Rome, he would have ſeen no Reaſon to 
have taken Offence at the Common Lawyers; who 

haye inſiſted, that the Authority of thoſe Canons is 
naw ſolely founded on the Statute of the 25th of Hen- 
ry VIII. But it ſeems not to be ſufficient in his 
Lordſhip's Eſtimation, to admit that they have gain'd 


1 binding Force by Virtue, and under the Limita- 


tions, of that Act; unleſs the Ancient Legal Authority 
of the Church in Point of Legiſlature, be likewiſe admit- 
ted. It is not ſufficient to ſay, that they remain in 
Force by Virtue of a ſaving Clauſe in the Act; unleſs 


we go further, and affirm, that they would have re- 
main'd ſo, if that Clauſe had been omitted. So un- 


willing doth his Lordſhip ſeem to admit, that any 
Point of Eccleſiaſtical Power is grounded merely on Tem- 


poral Conſtitutions. But whether He is pleas'd to ad- 
mit it or no; I think it clear, that when the Papal 


Power fell, the Canons, which were built on it, could 
not have ftood without the Aid of Parliament. When 
our Conſtitution was brought back to its firſt Prin- 
ciples, that the Convotation ought to be aſſembled only 


by the King's Writ; and that no Canons or Conſtitu- 


tons Ecclefraftical ought to be made, promulged or exe- 
cuted, qwithout his Afſent ; All the Synods of ſome 
Ages paſt muſt have been efteem'd unlawful Aſſe m- 
blies, and all their Acts meer Nullities, for want of 
the Royal Mandate to authorize the one, and the Royal 


Aſſent to give Life and Force to the other, 


p. 29. 


This, an have been the Caſe, if the Legi- 
ſlature had not for wiſe Reaſons interpoſed. But his 


Lordſhip is of Opinion, That “ the ancient Canons 
did not loſe their Eccleſiaſtical Nature and Obligation 


£6 by any thing enacted by the 25th Henry III. 


* but would have remain'd good Laws under the Li- 
“ mitations of the Act, though the Proviſo for con- 
5 tinuing them in Force had never been made. The 
Act his Lordſhip ſpeaks of is that commonly call'd 
the Act of Submiſſion : It enacts, That the Clergy 


* ſhould not from henceforth preſume to attempt, 


* alledge, claim, or put in re, any Conſtitutions or 
*+ Ordinances, Provincial or Synodal, or any other 
SOLE ET EET TIS . 3 4 343 WY OTE 8 66 Canons, 
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« And if any of the ſaid thirty-two 


© to examine the Canons heretofore made, 
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* Canons. Nor ſhall enact, promulge or execute any 


6 ſich Canons or Conſtitutions in their Convoca- 
tions in Time coming —— unleſs the - fame Clergy 
<< may have the King's moſt Royal Aﬀent ---- to make, 


66 promulge and execute ſuch Canons —— Upon Pain 


ce of every one of the ſaid Clergy doing contrary to 
« this Act, and being thereof convict, to ſuffer Im- 
«< priſonment, and make Fine at the King's Will.” 
<< Tt further enacts, that The King ſhall have Pow- Sect. 2. 
“ er to nominate thirty-two Perſons, whereof /ixteen | 
&« to be of the Clergy, and ſixteen of the Temporalty. 


| happen to 

% dye, — then his Highneſs to nominate others from 
« Timeto Time of the Two Houſes of Parliament 
„And that the ſame thirty-two ſhall have Power 


and 
„ ſuch of them as the King's Highneſs and the ſaid 
„ thirty-two, or the more Part of them, ſhall deem — 
« worthy to be continued, — ſhall from henceforth 
be kept and obey'd, ſo that the King's Aſſent 
< under the Great Seal be firſt had. And the Refidue 


of the ſaid Canons, ——which the King's Highneſs 


c and the ſaid thirty-two Perſons, or the more Part of 
ce them, ſhall not approve, — ſhall from thenceforth * 
c be void and of none Effect. Provided that no Ca- 

«© nons; Conſtitutions or Ordinances ſhall be made or 
c put in Execution within this Realm by Authority 
« of the Convocation of the Clergy, which ſhall be con- 
ce trariant or repugnant to the King's Prerogative Royal; 
<6 or the Cuftoms, Laws or Statutes of this Realm.” 


+44 Provided alſo, that ſuch Canons, Conſtitutions, Sea, 7. 


« Ordinances and Synodals Provincial, being already 
„ made, which be not contrariant or repugnant to the 


© Laws and Statutes and Cuſtoms of this Realm, nor 
6 to the Damage or Hurt of the King's Prerogative 


„ Royal, ſhall ow till be uſed and executed, as they 
«© were before the making of this Act, till ſuch Time 
c as they be view'd, ſearch'd, or otherwiſe order'd | 


c and determin'd by the ſaid thirty-two Perſons, or | 


* the more Part of them.” The Qyeſtion between 
his Lordſhip and the Common Lawyers, with Regard 
to the preſent Authority of the ancient Canons, ariſes 
on the laſt Proviſo, compar'd with the farſt Clauſe of 
the firſt Section. The Common Lawyers (and many 
f F 4 Divines 
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Divines I could name) are of Opinion, that all the 
ancient Canons muſt have dropt at once by Virtue 


of the Clauſe which enacts that the Clergy ſhall not 


put them in Ure, if the Proviſo whereby they are con- 


tinued in Force until they ſhould be review'd, had not 
been inſerted. His Lordſhip, on the other hand, con- 
tends that they would have remain'd geod Laws, though 


27, Hen, 8. 


that Proviſo had not been made. Good Laws, or 
Laws in full Force ; but not to be put in Execution, 
under Pain of Impriſonment and Fine at the King's 


n hg 
lis Lordſhip is of Opinion, that this Act “ ſup- 


56 poſes the lepal ancient Conſtitution of the Church in 
<< the Point of Legiſlature;? that it is, a Recognition 


and Aftirmance of the Legiſlative Power of the 


«© Church—of the Right of the Clergy to make Canons 
* in ALL Matters which concern the Church.” But 
methinks an Act which ſubjects all former Canons, the 
Labours of the Clergy for near three Centuries paſt, to 
the Reviſal and Correction of Commiſſioners, whereof 
one Half were to be of the Laiety, cannot with any great 
Propriety be call'd a' Recognition of the Legiſlative 
Power of the Church, or of the Right of the Clergy 


to make Canons in all Matters which concern the Church. 


For if that Right was by the Conſtitution lodg'd in the 
Clergy in Convocation, the new Expurgatory Commiſ- 
ſion intended by this and other Acts paſſed about this 
Time, muſt be eſteem'd a flagrant invaſion of it. The 


Truth is, the Body Spiritual in Convocation had for 


ſome Ages paſt aſſum' d a Legiſlative Power in Eccleſia- 
ſtical Matters, and had grievouſly abuſed it ; in making 
Canons which, as the Preamble to the of 25th H. VIII. 
expreſſes it, were thought not only to be much preju- 
„ dicial to the King's Prerogative Royal, and repugnant 
<< to the Laws and Statutes of this Realm, but alfo over- 
„much Onerous to his Highneſs and his Subjects.“ 


And therefore the Legiſlature did not think it adviſeabl 


to truſt them in the Buſineſs of Reformation. | 
And for the ſame reaſon, all future Conventions of 


the Body Spiritual for the making of Canons, are by this 
Act laid under greater Reſtraints than, I think, any 
petty Corporation or trading Company in the Kingdom, 
Was ever ſubject to with Regard to its By-Laws. N 
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deed, all Fraternities which have Power to make By- 
Laws for their better Government, have it under this 
Reſtriction, that their Ordinances ſhall not be repugnant 
to the Prerogative, or to the Laws and Cuſtoms of the 
Realm. But the ſubjecting every Perſon making, pro- 
mulging , or executing Ordinances repugnant to the 
Prerogative, or to the Laws of the Kingdom, to Fine 
and Impriſonment at the King's Will, is a Severity 
peculiar to the Caſe of his Lordſhip's Spiritual Legiſla- 
ture. Of the ſame Kind is the Proviſo, that the Cler- 
gy in Convocation ſhall not, under the like Penalty, 
attempt any Canons (or as it hath been expounded by 


very great Authority, ſhall not ſo much as confer in 12. Rep. 72. 


Order to the making any Canons) without the Royal 
Licence firſt obtain'd, Theſe, I ſay, are Inſtances of 
Caution and Severity, peculiar to the Caſe of Synodical 
By-Laws. Which nothing but the Experience of 
grievous Misbehaviour on the Part of the Clergy in 
Times paſt, join'd with an Apprehenſion of future 
Tranſgreſſions in the ſame Way, could have ſuggeſted. 

Leſt any of my Readers ſhould take Offence at the 
Term By-Laws, when apply'd to Eccleſiaſtical Conſti- 
tutions, I defire to explain myſelf. By By-Laws I 
mean Ordinances made for ſpecial Purpoſes, by limited 
Powers deriv'd from the Legiſlature, or the Crown ; 
and reſtrained, in the Nature and Conſtitution of 
Things, to certain Perſons and to certain Matters, be- 
yond which they are of no Force. I think it is gene- 
rally agreed, and his Lordſhip frequently admits it, that 
the Power of the Convocation is confin'd to Spiritual 
Matters: But he cannot go ſo far as to ſay, that it is 
| likewiſe confin'd to Spiritual Perſons: ©* For this, he 
& ſays, would look as if the Laiety had nothing to be 
% ſav'd but their Eftates; nor the Clergy any thing 
to do but to ſave themſelves.” A due Regard ought 
to be paid to every Argument an Author of Diſtinction 
favours his Readers withal: And I would willingly do 
Juſtice to his Lordſhip's Reaſoning in this Paſſage. But 
Jam free to confeſs, I do not ſee where the Force of it 
lies; unleſs his Lordſhip hath an Eye to the Caſe of 
Eternal Salvation, and would ſuggeſt that Eccleſiaſtical 
Conſtitutions have a more direct Influence ht Way, 
than any others. But— will his Lordſhip be content 
that the Body of the Canon Law, or even the Canons 


4 


* 


« 


— 


C. 974. 


1 . 
of 1603, ſhould ſtand and fall by this Teſt? The Laie- 
ty know they have ſomething to be ſav'd beſides their 
Eſtates: And it is fit the Clergy likewiſe ſhould be told, 
that the Gentlemen of England will never part with 


their Temporal Rights, out of Deference to unmeaning 


20, Hen, 6. 
13. 27. 

E. 4. 47. 
Bro. Ordi- 


nary, 1. 


12. Rep. 
755 


Sounds. They know it is a Maxim in all free Govern- 
ments, and eſpecially in ours, that the Subject is bound 
by no Laws to which he is not a Party in Perſon or by 
Repreſentation. This Doctrine they apprehend to be 
as old as the Conſtitution; and think it hath been, 
with great Propriety, apply'd to the Caſe of Synodical 
Ordinances, made without heir Concurrence. The 
„ Convocation hath Power, /ay the old Books, to ap- 
“e point Faſting Days and Holydays ; — to make Con- 
„ ſtitutions, by which Perſons of holy Church may 
& be bound; but they cannot do any Af, which ſhall 

4 bind the Temporalty.” © The Convocation may 


& make Conſtitutions by which thoſe of the Spiritualty 


„ ſhall be bound; for this, that they all, by Repre- 


s ſentation or in Perſon, are preſent, but not the Tem- 


Fall. 412. 
672. | 


% poralty.” And fo late as in the Beginning of the 


Reign of Queen Anne, In the Primitive Church the 


<< Laiety were preſent at all Synods. When the Em- 
c pire became Chriſtian, no Canon was made without 


* the Emperor's Conſent. The Emperor's Conſent in- 


& cluded that of the People, he having in himſelf the 
e whole Legiflative Power, which our Kings have not: 
Therefore if the King and Clergy make a Canon, it 


„ binds the Clergy in re Eccleſtaſtica, but it does not 


2. Punt. 44. 


« bind Laymen. They are not repreſented in Conbo- 


cation; their ww go is neither as d nor given. 


My Lord Chief Juſtice Vaughan, indeed, did, in 


Yau. 527, the Places cited by his Lordſhip, advance a contrary 


328. 


Fat, 347. 


Doctrine. But his Lordfhip will permit me to ſay, that 


the Doctrine under Conſideration, is too important to 


be reſted on the /ngle Opinion of any Man whatever. 
Beſides, let us examine the general Principle laid down 
by Vaughan, and cited, I think, more than once by 


his Lordſhip with high Approbation. It is, that“ It 


<« by a latoful. Canon a Marriage be declar'd to be 
6 againſt God's Law, we muſt admit it to be ſo; for a 


- ©: lawful Canon is the Law of the Kingdom as well as 
„ an Act of Parliament.” The antient Canons of our 


Church prohibited Marriage within the ſeventh * 
: g 1 
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of Conſanguinity, and the Prohibition was by ſubſequent 
Canons confin'd to the Fourth, D 
Had the Canons of 1603. prohibited Marriage with- 
in the ſame Degrees, would they have been binding in 
the Caſe? I think they would not: I believe no body 
conceives they would. And if ſo; how can it be ſaid 
that a Court of Law muſt admit a Marriage to be againſt 
God's Law,. which a lawful Canon hath declar'd to be 
ſo? Unleſs by a /awfu/ Canon, no more be meant than 
a Canon agreeable in all Reſpefts to Law. Which is 
barely ſaying, that What is Law is Law, and muſt be. 
admitted to be ſo. I would likewiſe ſubmit it to his 
Lordſhip's Conſideration, whether the Doctrine advanc- 
ed by the Chief Juſtice in the next Page, in Support of Bid. 328. 
his general Principle, doth not, while it ſeems: to ad- 
vance the Authority of Synodical Conſtitutions, dero- 
gate from the original divine Authority of the holy Scrip- 
tures, It is, that Any Marriage unlawful by the 
<« holy Scriptures, is declar'd here to be againſt Gods 
„Law judicially, No 0oTHERWISE than becauſe by 
c the Law of the Land the Scripture it ſelf is declar'd 
« and approv'd to be the Word of God. For Scripture 
* cannot judge it ſelf to be Scripture without ſome Judi- 
“ cature: THEREFORE, by the ſixth Canon Anno 
« 1552, the Authority of the Old Teftament is de- 
„ clar'd. And in the Convocation of 1562, the Ca- 
„ nonical and Apochryphal Books were enumerated, 
and the one receiv'd, the other rejected.” I have 
his Lordſhip's Sentiments with me when I ſay, that 
the holy Scriptures would have been a Law to all who 
believe them to be the Word of God, though no hu- 
man Authority had declar'd or approv'd them to be fo. 
They were ſo, when every Power on Earth declar'd 
_ otherwiſe. _ 5 775 5 
But whether the Canons bind the Laiety in re Ec- 
cle/ia/tica or no, is a Queſtion, comparatively ſpeaking, 
of very ſmall Importance; till the full Extent of Eccle- 
ſiaſtical Power, with Regard to the Subject Matter of 
Synodical Conſtitutions, is adjuſted between the Author 
of 'the Codex and his Readers. This is a Point of great 
and general Concernment; which I think merits the 
Attention of every Gentleman in England. It is, 
_ Whether the Canons of the Church ſhall controul Com- 
. maon and Statute Law? Whether the Act of —_— 
a 


hed 
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ſhall continue to be a real effectual Reſtraint upon the 
Clergy in Convocation, or a dead Letter? In ſhort, 
Whether the. Clergy may hope to be once more the 
Maſters of this Kingdom? The Act of Submiſſion ro- 
vides, that no Canons ſhall be made or put in Executi- 
on, which ſhall be repugnant. to the Prerogative of to 
the Cuſtoms, Laws and Statutes of the Realm. But— 
we have already obſerved that the Laws in Being of all 
Kinds, and the Amendment of them as far as concerns 
our Eccleſiaſtical Conſtitution, are in general Terms 


ſuppos'd to be the Subject Matter of Synodical Enquiries 


and Debates. Some ſpecial Caſes in which the Laws 


P. 14. 


P. 61. 39. 


are ſuppoſed to require Amendment, and in which 


Work his Lordſhip ſeems to depend on the Aid of his 
Spiritual Legiſlature, are ſcatter'd up and down in the 


Codex. That which I have already mention'd relating 
to Grants made by Biſhops and other Ordinaries, in Pre- 
judice to their Succeſſors, is one: But there is a great 
Number of them behind; namely, the Citations from 
the Reformatio Legum, &c. | 
My Readers will be pleaſed to remember that thoſe 
Citations are inſerted in the Codex ©* As CANDIDATES 
cc for a Place in our Conſtitution, in CAsE the Convo- 
c cation ſhall think them deſerving.” Whence we may 
reaſonably infer, that in his 'Lordſhip's Judgment the 
deſerve a Place in our Conſtitution ; elſe why are they 
recommended at all? And if they are not properSubjects 
for Synodical Deliberations, why are they recommended 
to the Wiſdom of the Convocation ? Two of theſe Can- 
didates have been already conſider'd in Point of Exped:- 
ency; and 1 ſhall add nothing to what I have ſaid of 


them in that View. It is ſufficient to obſerve in this 


Place, that Both of them are derogatory to the King's Pre- 
rogative, and repugnant to the known Laws of the Land. 
One to an eftabliſh'd Principle of Common Law; the 
Other to a poſitive Act of Parliament. And yet are, 

they Both, in Defiance of the Act of Submiſſion, recom- 


mended and ſubmitted to the Wiſdom of the Convoca- 


cation, as Candidates for a Place in our Conſtitution. 

I do not intend, nor is it neceſſary to my preſent Pur- 
poſe, to enter into a particular Examination of- all the 
other Candidates, his Lordſhip hath in like Manner re- 
commended to his Spiritual Legiſlature. For the Eaſe 


of my Readers, who may be willing to ſatisfy their Cu- 


riofity 


met. 


 Yioſity concerning them, the Folios of the Codex where C. 11. 1; 
they occur, are refer'd to in the Margin. Some of them 597 508. 


ſeem indeed to merit the Conſideration of the Legiſla- 


ture, as tending to the Improvement of our Conſtitution, 1018. 1080, 
provided they were properly introduced into it. But as 1128. 


they are all of them introductive of a new Law, in 
the ſeveral Caſes to which they relate ; and as ſome of 
them tend to the Dimunition of the Prerogative on its 
preſent Foot, while others are directly contrary to Sta- 
tute Law ; the ſuppoſing that they may be ingrafted 
into our Law, by the Aid of the Convocation, is not at 
all conſiſtent with the Deference we all owe to the Wiſ 
dom of our excellent Conſtitution, and particularly to 
the Act of Submiſſion. I think, however, a few of theſe 
Candidates may deſerve a more particular Conſideration ; 
as they ſerve to ſhew us ſome of the Changes our Con- 
ſtitution is likely to undergo, if his Lordſhp's Scheme 
for Reformation ſhould ever take Place: And at the 
ſame Time let us ſee, how far, in his Lordſhip's Judg- 
ment, the Power of the Convocation doth or ought to 
extend. I $ | 

The Firſt which falls in my Way under this Head, 
(for I ſhall conſider them in the Order they lye in 
the Codex) relates to a Caſe of very general and very 
tender Concern, the Diſpoſal of our Children in Mar- 
riage. The Canons of 1603 provide in general Terms, 
that no Children under the Age of Twenty- one, ſhall 
marry without the Conſent of their Parents or Guar- 
dians. The Reformatio Legum went farther, and de- 
 clar'd ſuch Marriages void. But, ſaith his Lordſhip, 


* Inaſmuch as Parents and Guardians may ſome- C. 507. 


ce times deal hardly by Children in this Particular, 
c the Reformatio Legum goes on thus; Quod ſi Pa- 
5 rentes vel Tutores in providendis Nuptiarum condi- 
% ftionibus Nimium Ceſſaverint, aut in illis proponen- 
% dis Nimium duri et acerbi extiterint, ad Magiſtra- 
& tum Ecclefraſticum confugiatur : a quo, partes eorum 
in hujuſmod: difficultatibus agi volumus, et ejus - 
| © quitate totam cauſam tranſigi.” What an unrighte- 
 .ous Power would the Eccleſiaſtical Judge acquire, if 

this ſingle Candidate of his Lordſhip's ſhould ever gain 
a Place in our Conſtitution ! Parents may, as his Lord- 
ſhip obſerves, ſometimes deal hardly by their Children 
in this Particular. They may be too remiſs in pro- 
NE | _ viding 


unſuitable Marriage. 
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viding ſuitable Matches for them, or over rigorous in 
adjuſting Preliminaries : But is it therefore reaſonable, 
that al] Parents ſhould be ftripp'd at once of their Pa- 
rental Authority? That the Eccleſiaſtical Judge fhall, 


without the Bowels of a Parent intermeddle, and judge 


definitively in an Affair, in which the Honout and 
Quiet of Families, and all the future Comfort of Pa- 
rents and Children too, are ſo nearly concern'd ! His 
Lordſhip ſuppoſes a Caſe, where Parents have ſometimes 
fail'd in their Duty towards Children. But as the Caſe 
of unreaſonable ExpeCtations and undutiful Behaviour, 
on the Part of Children, is infinitely more frequent, 
and is daily the Source of ſome of the moſt prefling 


Calamities of Life; methinks a wiſe Man ſhould not 


haſtily give into a Scheme, which hath a manifeſt Ten- 
dency to render a Father's Care inſignificant, in the 
moſt important Article of Life, that of a ſuitable or 


The next of his Lordſhip's Candidates, which ſeems 

to merit our Attention, appears to me to be no more 
nor leſs than a Scheme for a Land Tax, to be paſſed 
in Convocation, for the better Maintenance 4 the Clergy, 
eſpecially of ſuch as ſerve in Cities and Towns. His 
Lordſhip having taken Notice of the univerſal Subſtrac- 
tion of Perſonal Tythes, informs his Readers, that a 


c. vol. 2. Remedy for this Evil was propos d in the Year 1562, 


viz. © Either by rating of ſome Certainty upon every 

«© Perſon, by a Contribution or otherwiſe, to a reafona- 
c ble Sum; or elſe to appoint a Rate according to the 
Rent of their Houſes, as it is in London, i. e. for 


& every Pound Rent to the Parſon or Vicar 2.5. 9d. 


“ And this, faith his Lordſhip, is no more than was 


c intended to be made a Law in the Reign of Ed- 


« ward VI. as appears by the Chapter in the Refer- 


cc matio Legum, intitled, Solvendas efſe Decimas per- 
& ſonales juxta Conſuetudinem Urbis London Pro 


% Domibus nimirum atque Terris quibus utuntur, & 
« illarum ratione Decimas Prædiales non ſolvunt ; 
% Quolibet Anno dabunt annuæ Penſionis decimam 


“ partem. « 

| 4 may not be improper to inform thoſe of my 
Readers, who have not made theſe Matters their Study, 
that by perſonal Tythes the Clergy meant, a full tenth 
Part of the clear Gains of Merchandize, Husbandry, 
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Manufactures, and of every other lawful Occupa- 
tion. The moſt grievous Tax upon Induſtry, the. | 
Luft of Power ever ſuggeſted | 11 38 | | 
In the firſt Ages of the Church, the Miniſters of { 
the Goſpel ſubſſiſted upon a certain Portion of the vo- | | 
luntary Contributions of the People. I ſay a certain 
Portion; becauſe thoſe Contributions were ordinarily 
apply'd to the Maintenance of the Minifters, tne Re- 
lief of the Poor, and the Support of the publick Build- | 
ings of the Church. And as the Miniſters of the | 
Goſpel contented themſelves with a certain Portion [| 
of the common Stock; ſo the Adminiſtration of it 
was, in the Apoſtolick Age, eſteemed inconſiſtent with 
the peculiar Duties of their Function: And therefore 45: 6. 
certain Lay Officers, called Deacons, were appointed 1 
by the Church to that Work. | EE 1 
If this Apoſtolical Rule had been religiouſly obſerv'd 4 6. l 
in ſucceeding Ages, the Miſapplication of the Church's | 
Stock, and infinite Miſchiefs which aroſe from it, 
might have been prevented. But when Chriftianity, 
from a State of Perſecution, became the reigning Re- 
ligion of the Empire, and the Church was enabled to 1 
accept of Donations of Real Eſtates, the Biſhops took 1 
on themſelves the Adminiſtration; and from Admini- * 
ſtrators or Truſtees became, in Proceſs of Time, | | 
Lords Proprietors of them. The Eccleſiaſtical Re- 
venues however continued, for ſome Ages, to be di- 
vided into four (not equal, but proportional) Parts: Treatiſe of 
Whereof one went to the Biſhop, a ſecond to the Beneficiary 
Inferior Clergy, who were confider'd as his Curates, 2 
a third to the Poor, and a fourth to the Repairs of Cauſa, 12. 
the Church, and other publick Buildings. That this g- 26, to 
Practice continued, at leaſt, to the Beginning of the?” _ 
ſeventh Century, appears, from an Epiſtle of Gregory gad, L. 1. 
the Great to Auſtin the Monk upon this Head ; Mos c. 27. | | 
autem ſedis Apoſtolicæ git, Ordinatis Epiſcopis præcepta =. 
& tradere, ut in omni Stipendio quod accidit, Quatuor de- 
e beant fieri portiones, una videlicet Epiſcopo et familiæ 5 
<< propter hoſpitalitatem atq; ſuſceptionem : alia Clero, 
<< tertia Pauperibus, quarta Eccleſiis reparandis.“ 
The Biſhop of Rome had not then aſſumed the Title 
of Univerſal Biſhop and Vicar of Jeſus Chriſt. That | 
exorbitant Dignity was, as it is generally agreed, con- . 
fer d on that See in the Time of Boniſace, one of Gre- Þ 
ES | gory's ; 


» gory's Succeſſors. Among the many Miſchiefs which 
this great Revolution in the Chriſtian Church gave Riſe 
to, one, and that not theleaſt, ſeems to be the Appro- 
priation of the Lands of the Church of Rome, then com- 

_ . monly called St. Peter's Patrimony, to the Uſe of the Bi- 
' ſhop of the See. Other Biſhops ſoon followed the Ex- 
. ample, and engroſſed to themſelves the Patrimony of the 
Churches under their Care ; whereby the inferior Clergy 
and Poor became in a Manner dependent on the Biſhop 
for their daily Bread. 1 1 | 
This made it neceſſary to find out ſome other Fund 
| for the Maintenance of the Poor and Clergy ; and with 
b that View, Tythes began, about the eighth Century, to 
; de inſiſted on as the divine Right of the Church: Not 
however in the Senſe in which the Corruption, Igno- 
: rance, and Superſtition of ſucceeding Ages have uſed that 
3 Word; but as the Churh of England, in Conformity to 
the Senſe of the Apoſtolick Age, underſtands it, the 
Art 19. Body or Congregation , the faithful. Accordingly, 
Tythes in the original Inſtitution of them, and for a 
conſiderable Time afterwards, were not conſidered as a 
Proviſion. for the Clergy alone, but as the Eftate of the 
| | Church; out of which the Poor and the Places for re- 
E . ligious Worſhip were to be provided for. This might 
| be made very clear from the Hiſtory of the Church, as 
well as from the Body of the Canon Law: But I con- 
fine myſelf to a few plain Authorities nearer Home; 
fideo Tages 7 Et de decimis, Rex et Sapientes ejus ſtatuerunt et de- 
Erbelredi creverunt, prout juſtum ęſt, quod una pars Decima- 
Wilkins, „ rum illarum gue ad Eccleſiam pertinent detur ad Re- 
ER ay «© ftaurationem Eccleſia, et Secunda pars Dei Miniſtris, 
Lay CT i 5 = 
* tertia Pauperibus Dei & inopibus Servilibus. Again, 
Canones (EF 66 vo nt etiam patres Statuerunt, ut Eccleſia Dei decimas 
3 con. ſuas quique conferant; tradanturque ez Sacerdoti, qui 
Vol. 1. 578. © eaſdem in tres diſtribuat Portiones, unam ad Eccle- 
* fie Reparationem, alteram Pauperibus erogandam, 
| & tertiam vero Miniſtris Dei qui Eccleſram ibi curant.“ 
Fi ' ?*Tis plain from theſe, and other Authorities I ſhall pre- 
1 ſently cite, that Tythes were originally received by the 
| Clergy under a Truft, to be divided as the Canons direct. 
| | And left the Truſtees ſhould' be tempted to apply too 
| | large a Share of the Truſt-Eftate to their own Uſe, the 
| - Wiſdom of thoſe Ages provided, that the Diſtribution 


| | ſhould be made in a publick Manner before a 
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r | 
To this Purpoſe, there is a Canon in a Collection of 
ancient Engliſh Canons, aſcrib'd to Egbert, Archbiſhop 
of York ;, Ipfi ©* Sacerdotes a populis ſuſcipiant Decimas, 
« & Nomina eorum quicunque dederint Scripta habeant, Seld. of 
c xt Secundum Authoritatem Canonicam coram Teſti- - N 2 
c bus * dividant; et ad Ornamentum Eccleſize primam 1. Speln. 
& eligant partem, ſecundam autem ad uſum Pauperum Con. 259. 
« et Peregrinorum per eorum Manus miſericorditer cum , — A 
&© omni Humilitate diſpenſent, tertiam vero ſibi met ipſis chello Annz 
C Sacerdotes reſervent.” There is the like Proviſion 759- 
for the Diviſion of Tythes, Coram Tetibus, in a Vo- 
lume of Canons, call'd Statuta Synodorum ; which Mr. 5% 210. 
Selden ſuppoſes to have been collected in King Athelſtan's 2 
Time. By the Way, the Gentlemen who, on all 
Occaſions, ſhew a Diſpoſition to treat Impropriations, 
Modus's, and Exemptions from Tythes, as Incroach- 
ments on the Rights of the Church, do not ſeem to con- 
ſider, that the Claim of the Church, in the modern 
Senſe of the Ward, is a manifeſt Deviation from the ori- 
ginal Inſtitution z, which intitled the Clergy to no more 
than an equitable Dividend of the Tythes. But the 
Clergy being intruſted with the Diftribution, though 
under the Caution I have ment:on'd, quickly engroſs d 
the Whole to themſelves ; ſubject only to the inſignifi- 
cant Burden of the Repairs of the Chancel : Which ea- 
ſily accounts for the extraordinary Zeal which hath di- 
ſcover'd it ſelf in all Ages on this Head. | 
At firſt indeed, becauſe the Moſaical Law, on which 
the divine Right to T'ythes was grounded, gave the 
Fewiſh Prieſthood prædial and mixt Tythes only, the 
Clergy ſeem to have carryed their Demands no farther 
than to thoſe Sorts of Tythes. But the firſt Point be- 
ing once gained, the Divine Right was ſoon extended, 
even to perſonal Tythes; the full Tenth of every Man's 
lawful Gains, whatever his Occupation be. Nay, the 
Canoniſts were not,aſham'd to ſay, that common Beg- Father 
gars were oblig d in Conſcience to pay Tythes of their Pas Treas 
Alms, and even common Whores of the Earnings of = . 
Fornication. It is true, the Church was a little tender ters. 
in the Caſe of common Proſtitutes, Ne videatur Eccleſia Pexge, 357- 
perſonas ipſarum approbare. But a Temper was found 1 
out which reconcil'd her to this Sort of Church Dues. van preprer 
If the Offenders repented of their paſt Crimes, their v. H ag" 
Tythes and Offerings were accepted; becauſe they“““ 
. | G were 
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were then conſider'd as new Creatures, or, in the Lan- 
guage of the Canoniſts, Pænitens incipit efſe quod prius 
non fuit, But whether they repented or continued in 
Sin, the Conſent of the Dioceſan was Warrant ſuffici- 
ent for taking their Money. The Parſon, under either 
of theſe Limitations, might, without Scandal, go Snacks 
in the Wages of Proſtitution ! | : 

Tis not to be wonder'd at that the Clergy ſhould in- 
ſiſt on the Payment of Tythes, to the utmoſt Rigour of 
the Canon Law; or that it ſhould abound with Provi- 
ons, expreſs'd in very ſtrong and general Terms, to 
that Purpoſe. The Canon his Lordſhip hath been 
pleaſed to cite, is very full and clear for the Payment 
of perſonal 'T'ythes. But it were to be wiſh'd his Lord- 
ſhip had ſhewn, that this Canon had been ſubmitted 
to, or receiv'd as a Law univerſally binding: For when 
we hear learned Men complain of the wine” we Subſtrac- 
tion of perſonal Tythes, and ſee a Remedy offer'd, which 
muſt affect all Parts of the Kingdom, (as the Expedient 
his Lordſhip hath recommended certainly. doth) one 
would reaſonably conclude, that thoſe Tythes were once 
univerſally due; and that the Church hath been, by a 
general Combination, defrauded of them. But the Mat- 
ter is quite otherwiſe: Theſe Tythes were never due in 
England of Common Right; never otherwiſe than by 
Special Cuſtom, in ſome particular Pariſhes ; and are 
loſt and gone for ever, where an immemorial, uninter- 
rupted Cuſtom for the Payment of them, cannot be 
prov'd. And therefore the Scheme his Lordſhip adopts 
and recommends, ought not to be entertained under the 
Notion of a Compenſation to the Clergy for perſonal 
Tythes; to which they were never intitled otherwiſe 
than by Local Cuſtoms ; but muſt be conſidered in a 
quite different Light, namely, as a new Tax upon the 
Subject. A Tax, equal at leaſt to the ordinary Produce 
of a Land Tax upon Houſes at 45. in the Pound. And 
what is ſtill more extraordinary, the Scheme is not G 
ed to the Conſideration of Parliament, but of the Cox- 
VOCATION. 5 YO 

But this is not the only Inſtance in which his Lord- 
ſhip diſcovers an Inclination to be taxing the Gentle- 
men of England, by Virtue of the E cclefaftical ; Autho- 
rity, in Favour of the Parochial Clergy. There is ano- 

ther Expedient, which ſeems to be calculated for . 
. oy | Benefit 


— 
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Benefit of thoſe of the Clergy, who, generally ſpeaking 
are not likely to profit by the former: It is the Augmen- 


tation of Vicarages by the ſingle Authority of the Ordi- c. 756. 
nary. His Lorcſhip having laid it down (how juſtly I 7, 8. 


will not now determine) as a Principle agreed on all 
Hands, that the Ordinary hath a Power to compel 
Spiritual Impropriators to augment Vicarages out af 
their reſpective Rectories, in ſuch Manner as he ſball ſee 


convenient; admits, that nothing is more peremptorily 


deliver'd throughout the Books of common Law, than 
that the Ordinary hath no ſuch Power over Lay Impro- 
priators. His Lordſhip, I ſay, admits the Diſtinction 
between Spiritual and Lay Impropriators to be juſt in 
Point of Law ; but argues that no ſuch Diſtinction 
ought to take place in Reaſon : And that all Impropria- 
tors, whether Lay or Spiritual, ought to be equally under 
the Power of the Ordinary in that Reſpeft. My Read- 
ers will be pleas'd to remember, that the Exceptions 
his Lordſhip is from Time to Time taking to the Judg- 
ments of Je/tminſter- Hall, are, according to his own 


Account of them, © honeſt Attempts after Truth, and p. 12. 


„ may help Things into a right Courſe by Degrees.” $0 
that this Scheme, for ſubjecting the Inheritance of every 
Lay Impropriator in the Kingdom, to the Power of the 


Ordinary; to be taxed at his Pleaſure, towards the 


Maintenance of the Vicar ; ought to be confider'd as one 
of his Lordſhip's Candidates for a Place in our Conſtitu- 
tion; though it is not offer'd to our Conſideration under 
that Character. 5 | - 5 
I have now gone through the Codex as far as my pre- 
ſent Views lead me. But I doubt I muſt not conclude, 
without making ſome Apology for myſelf, and this Un- 
dertaking. Perhaps moſt of my Readers may think I 
ſtand in Need of one: And ſome, I fear, have already 
concluded my Caſe will not admit of any. Thoſe who 
only conſider the eminent Station of the Reverend and 
learned Prelate who is concern'd in theſe Papers, will be 
ready to charge me with high Preſumption: While others, 
who reflect on his Political Principles and Conduct, may 
be apt to ſay, his Miſtakes, whether real or ſuppoſed, in 
other Matters, ought not to have been expos'd at all, or 
not at this Juncture. Theſe Conſiderations were pre- 
ſent to me when I ſet about this Work ; and I am free 
to confeſs, they were no manner of Diſcouragement to 
: Me 


Dr. Grey's 
Preface. 
Biſhop of 
Lickfield's 
Charge. 


FE ae0o.] 


me inthe Proſecution of it. It would be a high Reflec- 


tion on his Lordſhip, to ſuppoſe, he wiſhes to ſee the 
Diſtinctions of Rank and Dignity, or even any other 
more perſonal' Conſideration, take Place, in Queſtions 
of Truth and Error; eſpecially in Queſtions, where 
the Honour of our Conſtitution, the Prerogatives of the 
Crown, and the Rights of the Legiſlature, are, or but 
ſeem to be, concern'd. Wy He mn : 

Amicus Bocrates,, Amicus Plato, ſed magis amica 

Veritas. | FF | 

Great Deference is certainly due to Perfons of high 
Rank in the Community ; and Characters of eminent 
Uſefulneſs will command the Eſteem of Mankind. But 
no Man who is a Lover of Truth and Liberty, will care 
to have it ſaid of him, that, in any Inſtance, he diſ- 
countenanced a Freedom of ' Enquiry and Debate, 
though his own Writings might be the Subject of that 
Enquiry, - Upon this Ground, I think myſelf ſecure of 
his Lordſhip's Indulgence. ' And as to thoſe who may 
have been led by the Authority of others, to eſteem the 
Codex as a Treaſure of uſeful Knowledge ; a Work for 
which the Church and Clergy of this Nation ſtand deeply 
andebted to his Lordſhip; a Work eminently e ta 
the Church of England, and which muſt be ever conſi- 
der d as a STANDARD by all competent Fudges; they 
will not be diſpleas'd to be put upon examining a 
Performance fo highly applauded; and of judging, for 
themſelves, whether it doth indeed merit the Incenſe 
which hath been offer'd to it: And even thoſe Who have 
been pleaſed to recommend it to the Study of the Clergy, 
and of the Vouth in our Univerſities, have at leaſt an 
Opportunity of declaring, whether they avow all the 
Principles of it, or are willing to be made accountable 
%y%hhTPCC0 c hae 
The Bulk of my Readers will, at leaſt, pardon the 


＋ 


Trouble I have been given them, when they reflect 


that the leading Principles of the Codex, and which ſerve 


+ a Foundation to his Lordſhip's Scheme of Church 
Power, are no other than theſe; That the Office 
of Conſecration, ſo often confirmed by Parliament, 
* warrants every Biſhop to claim Authority by the 
* Word of God, for the Exerciſe of all manner of Spiri- 
<< tual Diſcipline, within his Dioceſe” : © That the 
£5 Correction of Vice, and of other Defects and Irregu- 

ee e FI ER 0'P 2:9 5 e e 
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&« larities 7 a Spirtual Nature”, is the proper 


Province o 


the Clergy; and “ that Temporal Pe- 


«I» 


<< provided as a further Terror and Puniſhment. zo be 

% calPd in, AS OFT as the Cenſures of the Church 

are difobey'd”: That it were to be wiſh'd the 

Church might, in the Exerciſe of her Diſcipline, be C. 1089. 

at Liberty to proceed by the wholeſome Method of 

Canonical Purgation : That © the Eccleſiaſtical Courts 

might not be peffer'd with Probibitions“ from the C. 1066, 

Courts of Common Law, nor have her Proceedings 

ſtaid, or her Cenſures render'd ineffectual, „by Par- C. 1175. 

* dons from the Crown, or ly Acts of GRACE.” P. 2r. c. 

That as in all Eccleſiaſtical Cauſes, the Clergy ought 082. 

to be the /ole ultimate Judges on. Appeals; ſo the 

whole Prudential Adminiſtrition, under the King, P. 22. 

F all Aﬀairs, which concern Spiritual Perſons or 

„ Spiritual Things, ought to be lodg'd in them.” That 

with Regard to making Laws concerning Religion, P. zo, 31, 
or the Intereſt of the Church, the Clergy them- 

© ſelves may be preſum'd. the beſt Judges, what 

% Aſſiſtance of that Kind the Church ſtands in Need 

ce of, and what are the Methods for promoting Re- 

ligion and the Intereſt of the Church in all Kinds. P. 29. 
hat to this End we have a Legiſlature, conſiſt- 

ing of Perſons Spiritual, namely, the Convocation : 

And that therefore, all Suggeſtions“ for the Im- P. 31, 

provement of our Eccleſiaſtical Conſtitution, and for 

the Amendment of the Laws in being, of all Kinds, 

as far as concerns the Church, her Powers, or Privi- 

leges, © are to be. reſerv'd till: thoſe Matters ſhall be 

* made the Subject of SYNODICAL Enquiries and 

„% Debats.” ?! e ee | 

TIuheſe Principles, admitted in their utmoſt Latitude, 

and in their neceſſary Conſequences, would, I fear, 

ſoon introduce that wretched State of Things, which 

Father Paul thought he ſaw, coming on, when the 

wholeſome Diſcipline of Canonical Purgation, and the Aur. 160g, 

Oath Ex Officio, were eſteem'd Parts of our Eccle- 

ſiaſtical Conſtitution. ** Anglis ego times, fays that 


% honeſt Churchman, Epiſcoporum Magna illa pote- See his Let- + 


ters. Pref. g. 


Ego 51. 


* Ras, licet ſub Rege, prorſus mibi ſuſpetta «ff 


} 
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TT 103 _ | 
&« Ego equum Ephippiatum in Anglia videre videor; 
«& et aſcenſurum propediem Equitem antiquum divino. 
« Verum omnia diving Providentie ſubſunt ? 


June 11, 1735. 


. .... . CE os ne err de il Eat I Sec x mn .... II HE EOSIOY 


